BEFORE THE NATIONAL ENVIRONMENT APPELLATE AUTHORITY
NEW DELH]

DATED THE 19" DECEMBER, 2007

APPEAL NO. 4/2006

CORAM:
HON’BLE MEMBER SHRI KAUSHLENDRA PRASAD
HON’BLE MEMBER DR. LV.MANIVANNAN
HOCN’BLY MEMBER SHRI J.C. KALA
BETWEEN:

Academy for Mountain Environics

Through its Trustee, R. Sreedhar

33 B, 3" Floor, Sai Abdula Jat, o

Mehrauli Badarpur Road, New Delhi APPELLANT

AND

1. Unien of India,
Through the Secretary,
Ministry of Environmerit and Forests,
CGO Complex, Lodhi F.oad, New Delhi.

2 Andhra Pradesh Pollution Control Board,
Through the Member Sacretary,
A-3, Industrial Estate, Sanath Nagar,
Hyderabad — 18.

3. The Secretary (I & CAD),
(I1& CAD) Department,
A. P Secretariat, Hyderabad.

4. The Secretary,
Department of Environment & Forests,
Government of Orissa, Orissa Secretariat,
Bhubaneswar — 751 001.

5. The Member Secretary,
Orissa State Pollution Control Board,
Paribesh Bhawan, A-113, Nilkanthanagar,
Unit — VIII, Bhubaneswar — 751 012.

0. The Secretary,
Department of Environment & Forests,
Mantralaya, Raipur, Chhattishgarh.

7. The Member Secrerary.
Chhattishgarh Environreent Conservation Board,
Raipur, Chhattishgarh. RESPONDENTS
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Counsel for Appellant (s) Mr. Ritwick Dutta, Advocate
Mr. Rahul Choudhary, Advocate
Counsel for Respondent(s)

Respondent No. [(MoEF) Dr. S. Bhowmik. Addl. Director, MoEF

Respondent No. 2 ; Mr. Ankit Singhal, Advocate

(AP Pollution Contrel Board)

Respondent No. 3 . Mr. L.Nageshwar Rao, Senior Advocate

[The Secretary (1 & CADj)] Mr. M Vishu Vardhan Reddy, Advocate

Respondent No. 4 Mr. P. K Prusty, Sr. Scientist, Dept. of

(Dept of E. & F, Orissa) Forest and Environment

Respondent No. 5 Mr. I.R. Das, Advocate

(Orissa State P C B) with S.K. Mishra, Advocate

Respondent No. 6 Mrs. Yogmaya Agnihotri, Advocate

Dept. of E& F

Respondent No. 7 (CECB) Mrs. Yogmaya Agnihotri, Advocate
ORDER

1. This is an appeal filed under section 11(1) of the National Environment

Appeliate Authority Act, 1997 against the Environment Clearance Order No.
3-12011/74/2005-1A.1 dated 25.10.2005 of Ministry of Environment and Forests
(MoEF), Government of India, for setting up Indira Sagar Multipurpose Project at
Ramaiahpet Village, Polavaram Mandal, West Godavari District, Andhra Pradesh by
the Secretary to the Government of Andhra Pradesh, I & CAD Department, A.P.
Secretariat, Hyderabad {Respondent-3). The project is across the river Godavari,
intended to provide Irrigation facilities to 2.91 lakh hectares in Visakhapatnam, East
Godavari Districts under Left Main Canal and West Godavari and Krishna Districts
under Right Main Canal. generatz hydel power of 960 MW, divert 80 TMC of
Godavari water to Krishna River for stabilizing the existing command area under
Prakasam barrage and provide drin<ing water facilities to 540 enroute villages covering
25 lakhs population together with “water supply to Visakhapatnam city and industries
en-route. “The total Jand required for the project has been estimated at 46,060 hectares.

The estimated capital cost of the project is Rs. 9,072 crores. -



2. The National Environment Appellate Authority (NEAA) registered the above
Appeal on 30.01.2006 and notices were issued to the concerned parties by listing the

case for hearing on condonation of delay on 16.03.2006.

3. The case was heard on condonation of delay on 12.07.2006, 08.08.2006,
25.08.2006, 07.09.20006, 15.09.2006 and 11.10.2006. The Authority noted that Appeal
against the clearance was filed on 23™ January 2006 i.e. on 90" day from the date of
clearance. The counse! for the 4ppellant submitted that the Applicant could not file the
Appeal withiii the period ot 30 days as he had to undergo complete rest duc to a severe
nerve related problem in his right hand virtually making him unfit to work or move for
considerable period of time and that he was under intensive medication. He produced a
medical certificate in support of his claim. As regards filing of Appeal on 90" day
from the date of clearance, hc submitted that as 21% January, 2006 (89™ day) was
Statuary and 22™ January, 200¢ (90™ day) was Sunday when the office of the Authority
was closed; the Appellant was unable to file the appeal on 89™ or 90" day from the date
of clearance. He further stated that under section 10 of General Clauses Act, 1897,
when the Court or office is clased on the [ast day of prescribed period, the period of
limitation will be extended to next day when the Court or office reopens.  The
counsels for the Respondents 1. 2 and 3 strongly opposed the plea of the Appellant and
prayed for rejection of applicarion at the initial stage itself. The Authority considered
reasons by the Aﬁpeilant with reference to the above legal provision and condoned the

delay in filing the appeal. The Appeal was therefore admitted for hearing on merit.

4. During the course of hearing of the Appeal on 12.12.2006, the counse! for the
Appellant filed an application seeking permission to implead Orissa and Chhatishgarh
State Pollution Control Boards as parties on the ground that the Project affects certain
areas and people of these two states.  The application for impleadment of Orissa State
Pollution Control Board and Chhattishgarh State Poltution Control Board was taken up
for hearing on 24.01.2007.  The Authority heard both the parties and decided to
imp]éad the State Governments of Orissa and Chhattishgérh and their respeciive

Pollution Control Boards as Respondents in the interest ofNatﬁral Justice.
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& All the  parties  concerned  have  filed their  statement  of
objection/counter/rejoinder t the counter etc., in this case. The case was heard on
28.02.1007, 28.03.2007, 19.04.2007, 15.05.2007, 29.05.2007, 03.07.2007, 02.08.2007,
29.08.2007, 27.09.2007, 25.10.2007 and finaily on 06.12.2007.

6. GROUNDS OF APPEAL AND PRAYER

6.1 The Counsel for the Appeliant has raised the following grounds in support »f

the Apper!:

(i) The procedure prescrited for issue of Site Clearance Order was not followed by
Impact Assessment Authority (MoEF);

(i) The Environment Impact Assessment Report (EIA Report) prepared by
Respondent - 3 was based on outdated data and not comprehensive in coverage;

(iiiy  The Environment Impact Assessment made by Ministry of Environment and
Forests (Respondent -.) was nadequate, and it ignored the guidelines of the
EIA Manual thereby reducing the entire EIA process to mere ritual and
formality in this case;

(iv)  The Public Hearing conducted on 10.10.2005 did not follow the prescribed
procedure and it was therefore defective and incomplete; and

(v) The Project will adversely affect Jarge number of people, displacing 1,54.484
persons with 10.2 percent belonging to Scheduled Castes and 529 percent
belonging to Scheduled Tribes but mainly benefiting the people from plains at
the cost of the Scheduled Castes and Tribes as well as small and marginal
farmers and submerging vast area of land including forest.

6.2 Based on the above grounds, the Appellant has prayed for the following:

() Pass an order staying the operation of Environment Clearance Order granted for
the project;

(i) Pass an order directing t1at a proper EIA be re-done taking into account all the
) relevant factors, providirg complete information about the nature of impact due

to the project and taking ascessary mity;



(iif)  Pass an order declaring the Public Hearing conducted on 10.10.2005 as null and
void and directing a fresh Public Hearing to be conducted foliowing the
prescribed procedure, specifically providing adequate information and
documents in local lanzuage to the affected people;

and

(iv)  Pass an order directing issue of a fresh Environment Clearance Order on merits
only after completing the above formalities.

7. The Counsel )~ the Appellant has praved for staying the operatinrn . the
Environmental Clearance ordsr granted for the project on the ground of the faulty
Public Hearing conducted by tae Respondent -2 and in view of the objections raised by
the Respondents 4 to 7. Thz Authority considered the request of the Appellant and
Respondents 4 to 7 and the objections raised by Respondents 1 to 3 and decided not to
grant interim order staying the operation of Environment Clearance Order for the

Project.

8. In the light of the grcunds of Appeal, the prayer by the Appellant and the
various arguments put forward by the Counsels for the Respondents, the following

issues were framed for conside -ation of this Authority: -

€)) Whether the prescribed procedure was followed by the Ministry of Environment
- and Forests in the issue of Site Clearance Order?

(2) Whether the Environment Impact Assessment Report prepared by Respondent-3
is based on outdated data and, not comprehensive in coverage?

(3) Whether the Impact Assessment Agency (IAA-MoEF) has made proper and
comprehensive assessment of the impact of the project on the environment of
the Project Area?

(4 Whether the Public Heaing conducted by Respondent-2 was incomplete?

and

(5) Whether the R & R paclage proposed in the project is adequate?



The above issues are taken up for consideration in succecding paragraphs.

9. The First Issue taken up for consideration is whether the prescribed procedure
was followed by the Ministry of Environment and Forests in the issue of Site Clearance

Order.

9.1 The counsel for the Appellant has contended that as per the EIA Notification,
1994, the Site for location of niajor irrigation project is required to be cleared by MoEF
with reference to its suitability, while initiating any investigation and survey of the
project area. He claimed that as per the information made available to the public, no

such Site Clearance was obtairied for the proposed Project.

9.2 Respondent -1 (MoEF) disputed the veracity of the statement of the Appellant
and stated that

(a) the guidelines and the check list given in the EIA manual are generally to assist
the Project Authorities in improving the quality of the EIA document for all
categories of the Projects,

(b)  the Procedure for Environment Clearance is not the same for all categories of
Projects; Site Clearance for investigation and survey is required before
preparing the EIA Report for River valley and Hydroelectric Projects;

(c)  while according site clzarance for any project the information required to be
covered in EIA Report are mentioned in the Site Clearance Order; and

(d) a4-Member Team of Experts representing  ditferent fields of specialization
visited the project area, examined the relevant aspects and made certain
recommendations and kased on their recommendation, the Site Clearance was
accorded by MoEF vidz their letter No. J - 21011/18/2004-1A . I dated 19"
September 2005 for the Project.

9.3 'Respondent- 3 has submitted that the location of the Project Site was finalized
after examining 13 possible alternative sites after taking into consideration the arca
likely to be submerged, availability of more water, generation of power and fow

‘potential seismicity and then o-ly a detailed proposal for Site Clearance was submitted

=
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94 A perusal of the connecled records reveals that Respondent - | has issued Site
Clearance Order to Respondent- 3 only for the purpose of undertaking preliminary
investigation and survey of proposed Project Site and collection of environmental data
for preparation of a Comprehensive EIA Report and Environment Management Plan.
The Authority does not find any procedural irregularity or violation of any rules in
issue of Site Clearance orders for the Project.  The First Issue is accordingly answered

in the affirmative

10.  The Second Issue taken up for consideration is whether the Environment
Impact Assessment Report prepared by Respondent - 3 is based on outdated data and

not comprehensive in coverage.

10.1 The Appellant has argued that the EIA Report prepared by Respondent-3 js
based on outdated data and not comprehensive in coverage. The following points were

put forward by him in favour of his contention.

(1) The EIA Report contains inadequate data and is therefore not comprehensive.
Further it contains mislcading data and its authenticity is questionable.

(i)  The EIA Report was prepared in 1985 and Environmental Clearance relies on
hydrological, forest, environment and design clearances made as far back as
1980.

(iii} ~ The number of persons likely to be displaced (1,50,697 persons from 226
villages), does not tally with the population of these 226 viilages as per 2001
census. These figures are at variance with the report released by Government of
Andhra Pradesh on 05.6:6.2005 for public debate, indicating that the Polavaram
Project will displace 1,17,034 persons.  Further, they differ from the estimate
of Planning Commission that the project would displace 1,54,484 persons
including 10.2% of such persons belonging to Scheduled Castes and 52.9 %, to
Scheduled Tribes; and

. (v The Polavaram Left Main Canal currently under construction will run parallel to
the one coming from Tadipundi Lift Irrigation Project, some parts of which will
run as close as 400 meaters, These will double the area of displacement

. estimated at 6,000 acres in total. More than 2,000 farmers in 10 villages with
less than an acre of farm land are likely to be affécted by the recently started
construction of 7" react of the Polavaram Canal. As the persons displaced by
canals have not been considered as Project Affected People in the report, such
persons will be left out from Rehabilitation and Resettlement package.
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