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HIGH COURT OF ORISSA: CUTTACK
W.P.[C) No.19605 of 2010

In the matler of an application under Articles 226 and 227 of the

Constitution of India.

M/s. Vedanta Aluminium Limited,

represented by Dr. Mukesh Kumar,

President & Chiefl Operating Ofiicer,

aged about 52 years, S/o. Babu Lal Jaiswal, - -
AL/P.O. Lanjigarh,

Dist: Kalahandi : N e Petitioner
-Versus-
Union of India and another Opn.Parties
For Petitioner g Mr. Sundaram, Sr. Advocate

M/s. M.K. Mishra, P.K.Das,
S. Senapati & T. Mishra

For Opp.Parties Mr. S.D. Das
Asst. Solicitor General

PRESENT:
THE HONOURABLE THE CHIEF JUSTICE SHRI.V.GOPALA GOWDA
AND
THE HONOURABLE SHRI JUSTICE B3 N MAHAPATRA

Date of Judgement: 19 .07.2011

B.N. Mahapatra, J This writ petition has been filed praying for the following
" reliefs:
“la] issue a writ of certiorari quashing the impugned
order/directions issued on 20.10.2010 pursuant to the
show cause notice dated 31.08.2010;
(b)  issue a writ of mandamus directing the opp. party to

reinstate the Terms of Reference issued to the petitioner;



(c) issue a declaration that the public hearing proceedings
are good and valid and have full force in respect of the’
proposed expansion project,

(d)  issue a writ in the nature of mandamus permitting the
constructon in relation to the expansion project to

continue,

(&) issue a writ of prohibiticn restraining the opposite
parties as also their related Departments from initiating
legal action under the provisions of the Environment
(Protection) Act, 19586 for the alleged violation of the EIA
Notification, 2006;

(e-]) In the alternative issue a writ of mandamus direcling the
opposite party No.1 to consider the case of the petitioner
(as highlighted in its application of 22.11.2010 and
reminders dated 07.12.2010 and 21.12.2010], in
accordance with and in terms of the Office
Memorandum dated 16.11.2010 issued by opposite
party No.1.

(i) pass any such further or other order(s) as this Hon'ble
Court may deem f{it and proper in the facts and

circumstances ol the case.
2. The petitioner's case in a nutshel is that it is a registered
company under the Campaﬁiﬁ_s Act, ].956,.havmg its regiateréd. office at
SIPCOT Industrial Complex, Madurai Bypass Road, T.V. Puram, P.O.
Tuticorin-628 002, Tamil Nadu and site office at Via-Viswanathpur, P.O.
Lanjigarh,-766027, Dist: Kalahandi, Orissa. On 27.01.1994, the l‘v!inis.i'_r}-r of
Environment and Forests issued the Environment Impact Assessment (for
short, “EIA") Nmtiﬂcat{ﬂn, 1994 under Section 3 of the Environment

(Protection) Act, 1986 read with Rule 5 of the Environment (Protection)
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Rules, 1986. On 17.08.2002, Sterlite Industries (1) Ltd. (for short, “Sterlite”),
the petitioner’s predecessor — in - interest submitted its application for the
establishment of the IMTPA Alumina Refinery and 75 MW Captive Power
Plant” at Lanjigarh, Kalahandi, OI‘iS&:EL to the Orissa State Prevention and
Control of Pollution Board uader Section 25 of Water (Prevention and
Control] Act, 1974 and under Section 21 of Air (Prevention and Control) Act,
1981. On 19.03.2003, Sterlite also submitted an ﬂpplication-;fo opposite
party No.l-Union of India, répresentcd through its Secretary, Ministry of
Environment and Forests seeking environmental clearance for the said
project. On  07.06.2003, Sterlite entered into a Memorandum of
Understanding (for short, “MOU”) with the Government of Orissa for setting
up of the IMTPA Alumina Refinery and 3MTPA of Bauxite mining facilities
as well as for the installation of a 4 x 25 MW captive power plant, at an
aggregate investment of Rs.4000 crores., On 22.09.2004, opposite party
No.1-Union of India granted its approval for setting up of the said project
subject to the conditions stipuiated in the szid letter. On 14.09.2006,
oppostte party No.l issued the EIA Notification, 2006 which was in super
cession of the earlier Notification of 1994,

3. On 03.10.2007 the petitioner Silbmitted its application to
opposite party No.l for expansion of the project from 1 to 6 MTPA of
Alumina and power generation from 75 MW to 300 MW, On 11.02.2008 the
opposite party No.l vide it+s. letter No.F. No.11011/1103/2007-1A II ()
sought certain clarifications from the petitioner in respect of the application

-,

for expansion. On 16.02,2008, the petition:r f{iled the details. On



20,02 20048, the pelitioner goave o representation w the Members ol the
Expert Appraisal Committee (Industry) at the V8" meeting at New Detlhi in
respect of the Tt*.r.ms of Reference (for short, "TOR”) for clearance. The
proposal pertained to the expansion of the Alumina Refinery from 1MTPA to
6 MTPA. On 12.03.2008, cpposite party No.1 issuea TOR for preparation of
the Environment lmpact Assessment Report {for short, “EIAR") as also the
Environment Management Plan Report by the petitioner. On 28.03.2008,
the Board of Directors passed a rescluticn in-principle for approval of the
expansion projects. On 03.11.2008, opposite party No.2 accorded consent

to the petitioner to operate, which was valid up to 31.03.2009. With an

objective of taking stock of the situation, opposite party No.2 carried out an

inspection of the Project and its premises between 03-05.12.2008,
subsequent to which a report was submitted. The report recorded the
preventive and remedial measures undertaken by the petitioner and
recommended certain other sleps W be taken Lo miligate the issue of
pollution. The report also noted that cénstruction f;':tr the expansion of the
existing project had commenced. On 13.11.2008, the petitionier addressed a
letter to the Managing Director, Indusi_n.':ll Promotion and Investment
Corporation of Orissa Limited (for short, *‘lPIC{f)L”}I seeking approval and
clearance of the expansion project under the single window policy of the
Government of Orissa in respect of foreign investment rceguired for the said
expansion. On 17.12.2008, the petitioner addressed another letter to the
Managing Direcltor, [PICOL Murnishing further details as sought lor by

IPICOL (vide ils letter dated 08.12.2008) and secking clearance ol the
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expansion project. On 12.01.2009, opposite party no.2 had issued a notice

under Section 33A of the Water (Prevention and Control of Prevention.] Act,
1974 (for short, Act 1974") and Section 31A of the Air (Prevention and
Control of Pollution) Act, 1981 (for short, “Act 1981") inter alia, directing
stoppage of construction werk with regard to the expansion project. On
29.01.2009, the petitioner filed its reply in féﬁpanse to notice dated
12.01.2009 issued by opposite party No.2 wi.th a status report.

4, On 21.03.2009, opposite party No.l issued an advertisement
in two local newspapers about the public hearing to be held on 25.04.2009
in compliance with thf:_ ElA Notification, 2006 for grant of envircnmental
clearance for the expansion of the said project. On 30/31.03.2009, opposite
party no.2 conducted an inspection of the petitioner’s project and recorded
the petitioner’s consent to operate conditions prescribed by opposite party
No.2 and the petitioner’s compliance in respect of the same. This pertains
to the existiﬁg projects. On 12.05.2009, the Member Secretary of opposite
party No.2 forwarded to the Secretary of opposite party No.1, a copy of the
proceeding of the public hearing conducted on 25.04.2009 in respect of the
proposed expansion. According to the petitioner, the said proceedings
certified that the overall opinion of the public was favourable towards the
expansion project.

5. In May, 2009, subsequent to the public hearing and the
approval received at such hearing, the petitioner commenced construction
activities of the proposed expansion project. On 17.08.2009, the petitioner

submitted final EJA report to opposite party No.1. On 22.06.2009, the same



was placed before the EAC at its meeting. At the said meeting the
Committee sought additional information and also decided that a sub-
committee comprising members from the EAC shall visit the plant site in
order to assess the pollution control measures being adopted in the existing
Alumina Refinery to be augmented and suggest udditional poliution conirol
méasures; for the proposed expansion project. On 31.08.2009, the minutes
of the meeting of the Expert Appraisal Committee held during 17-
18.08.2009 were approved by the Chairman of r_hé Committee.

6. On 01.09.2009, opposite party No.l sought certain additional
information from the petitioner in the report of the proposed expansion
project. On 09,10.2009, opposite party No.1 sent another reminder letter to
the petitioner seeking required information. On 13.10.2009, the petitioner
responded to the above letters of opposite party No.1 and furnished all the
information sought, inter alia, clarifying that the show cause notices issued
by opposite party No.2 had since been compled with and opposite party
No.2 issued the consent to operate which was valid up to 31.03.2011.

7. On 31.12.2009, opposite party Ne.2 wrote to opposite party
No.1 upon certain issues raised by an NGO on the proposed expansion. On
29.01.2010, the petitioner wrote to npposlite party No.1 stating its readiness
to receive the Sub-Committee of the EAC at the project site. On 16.02.2010,
opposite party No.2 conveyed its consent to establish under Section 25 of

the Act, 1974 and Section 21 of the Act, 1981 and Rules f{ramed

thereunder.



8. On 16-17.05.2010, the Eastern Regicnal Officer of the opposite
party No.l inspected the plant site and reported that the petiu'r:rne.r had
carried out substantial constiuction relafing to the expansion for which
environmental clearance was yet to be accorded by the Ministry. Out of the
14 mines from which Bauxite was to be scurced, only one mine, namely
KJST Iron Manganese and Bauxite Mines of M/s. S.N. Mohanty had
obtained the environmental clearance, vide the Ministry’s letter dated

28.01.2008.

Q, On 09.07.2010, the Sub-Committee of the EAC visited the
petitioner’s site of the proposed expansion project,. On 16.08.2010, the
Saxena Committee submitted its report and highlighted the factum of
construction undertaken by the petitioner ‘without obtaining the
environment clearance as per the EIA Notification, 2006. On 19.08.2010,
opposite party No.2 issued a circtlar bearing No.J-11013/41/2006-1.A.I1(])
as a clarification with respect to the activities :hat could be undertaken
without prior environmental clearance.

10, On 31.08.2010, opposite party No.1 issued a show cause
notice to the petitioner placing reliance on paragraphs 1 and 2 of the EIA
Notification, 2006 as to why the Term of Reference issued for the expansion
should not be withdrawn. On 15.09.2010, the petitioner replied to the
above show cause notice. D.n 21.09.2010, opposite party No.1 informed the
petitioner about the personal hearing fixed for 30.09.2010 and also sought
further information from the petitioner. On 30.09.2010, the petitioner

submitted additional information on the list of gueries mentioned by opp.



party No.1 in its earlier letter dated 21.09.2010. On 03.09.2010, a meeting
was held between the petitioner and opposite party No.l the dt:t;a.ils of
which were recorded in the form of minutes. O 04.10.2010, parsuant to
the meeting held on 30.09.2010, the petitioner submitted further
information with respect to the queries raised at the meeting. On
20.10.2010, opposite party No.1 issued directions to the petitioner whereby
the TOR were withdrawn and the petitioner was directed to maintain status
quo and to undertake no further construction. On 28.10.2010, the
petitioner replied to the above directions issued by opposite party No.1 but
there has been no response to the same from the Government, Hence, the
present writ petition.

11. Mr., Sundaram, leomed Senior Advocate appearing for the
petitioner submits that the show cause notice and 1ﬁ1pugm:ﬁ direction have
been passed by opposite party No.l without any application of mind and
without consideration of submissions made 'Ey the petitioner and on
reliance of irrelevant materials. As the expansion project involves no change
in the process or technology or the product mix, but is merely in respect of
enhancement of capacity, the provisions of paragraph 1 arnd 7(ii) of the EIA
Notification, 2006 have no application. The existing process of low
temperature and low pre;'s»sure digestion and Bayer's process technology
would continue to be utilized in the proposed expanded project and there
would be no chanpge in respect of either the process or the technology or
product mix. As the petitioner's industry falls under Item 3(a) of the

Schedule of the EIA Notification, 2006, whicn deals with “Metallurgical



Industries {ferrous and nonferrous), for which no threshold limits have been
prescribed and therefore, paragraph-2 of the EIA Notification, 2006 l‘;as no
application. The environmental clearance was essential at the stage of
setting up and establishing the existing refinery, in respect of which,
clearance have been obtained from the authorities concerned. It is only in
response to an Office Memorandum issued by opposite party No.l on
16.11.2010, stipulating a procedure for grant of Environmental clearance
for the alleged vi-:rlations of the EIA Notification, 20006, the petitioner
without prejudice to its rights and contentions and its belief that it is not in
fact in violation of any of the environmental norms, applied under the said
Office Memorandum to the opposite party on 22.11.2010. Non-
consideration of the said appisation by the opposite paftif:s caused
irreparable and remediable hardship and 1;::55 if.o the petitioner.

12. Opposite party No.l in its direction dated October, 20,
2010 did not allege any uregularity either in the EIA report submitted by
the petitioner or in the public hearing conduacted by the petitioner and as
such the withdrawal of the TOR and the cancellation of the public hearing
by opposite party No.l was illegal and arbitrary. The petitioner in the
instant case has merely commenced construction activities and it is
submitted that “expansion” as contemplated in the EIA Notification, 2006,
would and could I‘_‘rI:llj-" be when the petitioner COmMmences Dpﬁ:raf.i.ons from
the proposed expﬁmded unit, ie., ‘when the factmﬁ,r is operationalized. The
impugned directions violates the petitioner’s fandamental rights under

Article 19(1)(g) of the Constitution.
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13. I carrying out the activities for prepal ation of the expansion of
the project there has been no violation of any of the pollution rmrm;:. The
petitioner has obtained all the necessary clearances and permissions
essential for the proposed expansion. The sit2 preparation work has started
in" May, 2009, after the public hearing proceedings were concluded in
respect of the proposed expansion. The estimated capital expenditure for
the project is around Rs.10,000/- crores, of which a sum of Rs.5,000/-
crores has already been committed till date and the ordering of the plant
and machinery is nearing completion. The proposed expansion currently
generates employment for around 10,000 families directly and around
15,000 families indirectly in an area like Lanjigerh. The Hon’ble Supreme
Court in 1A Nos.1324 & 1474 in W.P.{Cj No. 202 ol 1995 and IA Nos.2081-
2082 in W.P.[C) No.549 of 2007 on the Bauxite Mining Project for the
Alumina refinery, Lanjigarh, has specifically noted that “we have a picture
of abject poverty in which the Jocal peopie are living in Lanjigarh Tehsil
including the tribal i]ﬂﬁplﬂ. There is no proper housing, hospitals, schools
and people are living in extremely poor conditions which is not in dispute.
Opposite party No.l has committed grave injustice to the petitioner in
withdrawing the TOR at the proposed site. The basic objective of the
Environment Protection Act, 1986 is to ensure that adequate safeguard had
been placed to prevent environment pollution and degradation of the
envirenment through a process of sustainable develspment.

14. The petitioner’s existing Alumina Refinery has adepted ctate of

the Art Technologies in all its areas of operstion and became the first



