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O R D E R

1.
This is an appeal filed under section 11(1) of the National Environment Appellate Authority Act, 1997 against the Environment Clearance Order No.                     J-12011/74/2005-IA.I dated 25.10.2005 of Ministry of Environment and Forests (MoEF), Government of India, for setting up Indira Sagar Multipurpose Project at Ramaiahpet Village, Polavaram Mandal, West Godavari District, Andhra Pradesh by the Secretary to the Government of Andhra Pradesh, I & CAD Department, A.P. Secretariat, Hyderabad (Respondent-3).     The project is across the river Godavari, intended to provide Irrigation facilities to 2.91 lakh  hectares in Visakhapatnam, East Godavari Districts under Left Main Canal and West Godavari and Krishna Districts under Right Main Canal, generate hydel power of 960 MW, divert 80 TMC of Godavari water to Krishna River for stabilizing the existing command area under Prakasam barrage and provide drinking water facilities to 540 enroute villages covering 25 lakhs population together with water supply to Visakhapatnam city and industries en-route.   The total land required for the project has been estimated at 46,060 hectares.   The estimated capital cost of the project is Rs. 9,072 crores. 

2.
The National Environment Appellate Authority (NEAA) registered the above Appeal on 30.01.2006 and notices were issued to the concerned parties by listing the case for hearing on condonation of delay on 16.03.2006.    

3.    The case was heard on condonation of delay on 12.07.2006, 08.08.2006, 25.08.2006, 07.09.2006, 19.09.2006 and 11.10.2006.  The Authority noted that Appeal against the clearance was filed on 23rd January 2006 i.e. on 90th day from the date of clearance. The counsel for the Appellant submitted that the Applicant could not file the Appeal within the period of 30 days as he had to undergo complete rest due to a severe nerve related problem in his right hand virtually making him unfit to work or move for considerable period of time and that he was under intensive medication.  He produced a medical certificate in support of his claim.  As regards filing of Appeal on 90th day from the date of clearance, he submitted that as 21st January, 2006 (89th day) was Statuary and 22nd January, 2006 (90th day) was Sunday when the office of the Authority was closed; the Appellant was unable to file the appeal on 89th or 90th day from the date of clearance.  He further stated that under section 10 of General Clauses Act, 1897, when the Court or office is closed on the last day of prescribed period, the period of limitation will be extended to next day when the Court or office reopens.    The counsels for the Respondents 1, 2 and 3 strongly opposed the plea of the Appellant and prayed for rejection of application at the initial stage itself.   The Authority considered reasons by the Appellant with reference to the above legal provision and condoned the delay in filing the appeal.  The Appeal was therefore admitted for hearing on merit. 

4.
During the course of hearing of the Appeal on 12.12.2006, the counsel for the Appellant filed an application seeking permission to implead Orissa and Chhatishgarh State Pollution Control Boards as parties on the ground that the Project affects certain areas and people of these two states.     The application for impleadment of Orissa State Pollution Control Board and Chhattishgarh State Pollution Control Board was taken up for hearing on 24.01.2007.   The Authority heard both the parties and decided to implead the State Governments of Orissa and Chhattishgarh and their respective Pollution Control Boards as Respondents in the interest of Natural Justice. 

5. 
All the parties concerned have filed their statement of objection/counter/rejoinder to the counter etc., in this case.   The case was heard on 28.02.1007, 28.03.2007, 19.04.2007, 15.05.2007, 29.05.2007, 03.07.2007, 02.08.2007, 29.08.2007, 27.09.2007, 25.10.2007 and finally on 06.12.2007.

6.
GROUNDS OF APPEAL AND PRAYER 

6.1
The Counsel for the Appellant has raised the following grounds in support of the Appeal:- 

(i) 
The procedure prescribed for issue of Site Clearance Order was not followed by Impact Assessment Authority (MoEF);

(ii) 
The Environment Impact Assessment Report (EIA Report) prepared by Respondent - 3  was based on outdated data and not comprehensive in coverage; 

(iii) 
The Environment Impact Assessment made by Ministry of Environment and Forests (Respondent -1) was inadequate, and it ignored the guidelines of the EIA Manual thereby reducing the entire EIA process to mere ritual and formality in this case;

(iv) 
The Public Hearing conducted on 10.10.2005 did not follow the prescribed procedure and it was therefore defective and incomplete; and 

(v)     The Project will adversely affect large number of people, displacing 1,54,484 persons with 10.2 percent belonging to Scheduled Castes and 52.9 percent belonging to Scheduled Tribes but mainly benefiting the people from plains at the cost of the Scheduled Castes and Tribes as well as small and marginal farmers and submerging vast area of land including forest.   

6.2 
Based on the above grounds, the Appellant has prayed for the following:

(i) 
Pass an order staying the operation of Environment Clearance Order granted for the project; 

(ii) Pass an order directing that a proper EIA be re-done taking into account all the relevant factors, providing complete information about the nature of impact due to the project and taking necessary mitigative measures; 

(iii) Pass an order declaring the Public Hearing conducted on 10.10.2005 as null and void and directing a fresh Public Hearing to be conducted following the prescribed procedure, specifically providing adequate information and documents in local language to the affected people; and

(iv) Pass an order directing issue of a fresh Environment Clearance Order on merits only after completing the above formalities.  

7.     
The Counsel for the Appellant has prayed for staying the operation of the Environmental Clearance order granted for the project on the ground of the faulty Public Hearing conducted by the Respondent -2 and in view of the objections raised by the Respondents 4 to 7.    The Authority considered the request of the Appellant and Respondents 4 to 7 and the objections raised by Respondents 1 to 3 and decided not to grant interim order staying the operation of Environment Clearance Order for the Project. 

8.
In the light of the grounds of Appeal, the prayer by the Appellant and the various arguments put forward by the Counsels for the Respondents, the following issues were framed for consideration of this Authority: -

(1) 
Whether the prescribed procedure was followed by the Ministry of Environment and Forests in the issue of Site Clearance Order?

(2) 
Whether the Environment Impact Assessment Report prepared by Respondent-3 is based on outdated data and, not comprehensive in coverage?

(3) 
Whether the Impact Assessment Agency (IAA-MoEF) has made proper and comprehensive assessment of the impact of the project on the environment of the Project Area?

(4) 
Whether the Public Hearing conducted by Respondent-2 was incomplete?



and

(5) 
Whether the R & R package proposed in the project is adequate?

The above issues are taken up for consideration in succeeding paragraphs. 

9.
The First Issue taken up for consideration is whether the prescribed procedure was followed by the Ministry of Environment and Forests in the issue of Site Clearance Order.

9.1
The counsel for the Appellant has contended that as per the EIA Notification, 1994, the Site for location of major irrigation project is required to be cleared by MoEF with reference to its suitability, while initiating any investigation and survey of the project area.  He claimed that as per the information made available to the public, no such Site Clearance was obtained for the proposed Project. 

9.2 
Respondent -1 (MoEF) disputed the veracity of the statement of the Appellant and stated that 

(a) 
the guidelines and the check list given in the EIA manual are generally to assist the Project Authorities in improving the quality of the EIA document for all categories of the Projects,

 (b) 
the Procedure for Environment Clearance is not the same for all categories of Projects;   Site Clearance for investigation and survey is required before preparing the EIA Report for River valley and Hydroelectric Projects;

  (c) 
while according site clearance for any project the information required to be covered in EIA Report are mentioned in the Site Clearance Order; and 

 (d) 
a 4-Member Team of Experts representing  different fields of specialization visited  the project area, examined the relevant aspects and made certain recommendations and based on their recommendation, the Site Clearance was accorded by MoEF vide their  letter No. J  - 21011/18/2004-IA . I dated 19th September 2005 for the Project.  

9.3
Respondent- 3 has submitted that the location of the Project Site was finalized after examining 13 possible alternative sites after taking into consideration the area likely to be submerged, availability of   more water, generation of power and low potential seismicity and then only a detailed proposal for Site Clearance was submitted to MoEF. 

9.4
A perusal of the connected records reveals that Respondent - 1 has issued Site Clearance Order to Respondent- 3 only for the purpose of undertaking preliminary investigation and survey of proposed Project Site and collection of environmental data for preparation of a Comprehensive EIA Report and Environment Management Plan.  The Authority does not  find any procedural irregularity or violation of any rules in  issue of Site Clearance orders for the Project.   The First Issue is accordingly answered in the affirmative. 

10.  
The Second Issue taken up for consideration is whether the Environment Impact Assessment Report prepared by Respondent - 3 is based on outdated data and not comprehensive in coverage.

10.1 The Appellant has argued that the EIA Report prepared by Respondent-3 is based on outdated data and not comprehensive in coverage.  The following points were put forward by him in favour of his contention.

(i) The EIA Report contains inadequate data and is therefore not comprehensive.  Further it contains misleading data and its authenticity is questionable.

(ii) The EIA Report was prepared in 1985 and Environmental Clearance relies on hydrological, forest, environment and design clearances made as far back as 1980. 

(iii) The number of persons likely to be displaced (1,50,697 persons from 226 villages), does not tally with the population of these 226 villages as per 2001 census.  These figures are at variance with the report released by Government of Andhra Pradesh on 05.06.2005 for public debate, indicating that the Polavaram Project will displace 1,17,034 persons.    Further, they differ from the estimate of Planning Commission that the project would displace 1,54,484 persons including 10.2% of such persons belonging to Scheduled Castes and 52.9 %, to Scheduled Tribes; and   

(iv) The Polavaram Left Main Canal currently under construction will run parallel to the one coming from Tadipundi Lift Irrigation Project, some parts of which will run as close as 400 meters.    These will double the area of displacement estimated at 6,600 acres in total.   More than 2,000 farmers in 10 villages with less than an acre of farm land are likely to be affected by the recently started construction of 7th reach of the Polavaram Canal.  As the persons displaced by canals have not been considered as Project Affected People in the report, such persons will be left out from Rehabilitation and Resettlement package.  

10.2
The Representative of the Department of Environment and Forests, Government of Orissa (Respondent -4), has represented that the Project Proponent be directed to prepare a fresh EIA Report on two grounds:

(i)  
The information/figures furnished by Government of Andhra Pradesh for obtaining Environmental Clearance are totally incorrect, and they are based on wild imagination; and   

(ii)
As the Government of Andhra Pradesh has reportedly changed the design/infrastructure of the Project, the actual area and the number of people likely to be affected by the Project in tribal dominated Malkangiri District of Orissa will be more than the reported figure. 

10.3. 
   The Counsel for the Department of Environment and Forests, Government of Chhattishgarh  (Respondent - 6) and Chhattishgarh Environment Conservation Board (Respondent -7) has claimed that the EIA report has been prepared on the basis of old data collected during 1995 and thereafter, no exercise has been done to update them. 

10.4  
The above contentions of the Appellant, Respondents - 4, 6 & 7 have been stoutly opposed by Respodnents-1 and 3: - 

(i)
Respondent-1 (MoEF) has stated that the relevant EIA and EMP Reports were prepared by the consultant, M/s. Agricultural Finance Corporation Ltd (AFC), Hyderabad, and that there is no basis for the Expert Committee either to conclude that the Reports contain   misleading data or to doubt their authenticity.

(ii) Respondent -3 has contented that the EIA Report and EMP were prepared by a reputed agency i.e. M/s. Agricultural Finance Corporation Ltd., Hyderabad, who have conducted detailed studies in the project area including the submerged area.  He has   clarified that though the EIA and EMP were first prepared and submitted by Environment Protection Training and Research Institute (EPTRI) of Government of Andhra Pradesh during 2002 with the data of 1996, the Reports were updated with the latest data by M/s. AFC Ltd., Hyderabad and submitted to MoEF, New Delhi on 16.09.2005.

(iii) 
Respondent -3 has clarified that correct length of Left Main Canal is 181.5 Km with a definite width and, not 163 Km. with unknown width as claimed by the Appellant and that of Right Main Canal is 174 Km.    It is a general practice that only the persons affected due to formation of reservoir will be considered as Project Affected Persons in Andhra Pradesh.  As there will not be any displacement due to canal digging and as the persons losing any extent of land on account of this work will be paid adequate compensation in cash, they are not treated as Project Affected Persons.  Respondent -3 has thus denied the contention of the Appellant in this regard; and   

  (iv) 
 As regards the number of persons displaced by the Project, Respondent-3 has clarified the extent to which the people are affected in Andhra Pradesh, Orissa and Chhattishgarh as indicated below: 

(A)
Villages and Population affected under submergence (units in numbers) 

State 



Villages 

Families 

Population 

Andhra Pradesh 

 276


44,574

  1,77,275

Chhattishgarh 

16 


  2,335 

11,766

Orissa 


11 


  1,002 

6,316

(B)
Properties affected due to submergence 

State 



Permanent 
   Semipermanent
          Kucha  





Houses 
   Houses 

          Houses 

Andhra Pradesh 

3,500

           6,258 

           33,743 

Chhattishgarh 

88 
                       1,720                      495     

Orissa 


747                            179 


121    


10.5.  
As may be seen from above, the parties on both sides of the Appeal have put in their own version on the relevance of data, the number of persons affected etc.  The Authority has perused the claims and counter claims produced before them.

10.5.1   A perusal of EIA prepared by M/s. AFC Ltd, Hyderabad reveals that the Report is quite comprehensive in dealing with the impact of the Project on all sub-sectors of Environment.   In as much as the Appellant has not pointed out any specific area/sub-sector of the Environment which is crucial but omitted to be dealt  with in EIA, the Authority  does not agree with the contention of the Appellant in this regard. Nor does this Authority find any basis for doubting the authenticity of the EIA prepared by M/s. AFC Ltd., Hyderabad - a reputed professional organization in this field.

10.5.2 
 The Authority finds that though the original EIA/EMP Reports were prepared by EPTRI of Government of Andhra Pradesh based on data of 1996, the relevant data have been updated in the EIA report prepared by M/s. AFC Ltd in 2005.  This EIA Report based on which the MoEF issued Environment Clearance Order for the Project contains the relevant data relating to the period 2001-2004.   e.g. the data on water analysis such as water levels, Ground Water levels of the concerned districts relate to the year 2004, data on water quality of these districts relate to the year 2002 and quality of Ground Water relates to the year 2004.  Further, the data on Fish/Fisherman relate to the period from the year 2002 to the year 2004 and the data on herbaceous species of plants have been collected during the rainy season of the year 2005.  The details of rainfall and climate relate to the years 2003, 2004 and 2005, while the data on health status of the population of the Project area have been gathered for the period from 2001-02 to 2004-05.  These data prove the contention of Respondent -3 that the EIA is based on updated data and not based on outdated data of 1996.  

10.5.3. As regards the number of persons likely to be displaced by the Project, the Appellant has pointed out that different figures have been given to the public at different points of time.  Respondent-3 has clarified that the details given in EIA are final estimates vide Annexure II.2 of EIA Report (salient features of the Project-Page No. 21). 

10.5.4.   The Authority in the light of the above facts does not find much force in the arguments of the Appellant and Respondents 4, 6 and 7 and rejects their contention that the EIA Report prepared by Respondent-3 is based on outdated data and not comprehensive in coverage.  The Second Issue is therefore answered in the negative. 

11. 
The Third Issue taken up for consideration is whether the Environment Impact Assessment Agency (MoEF) has made proper and comprehensive assessment of the impact of the Project on the environment of the Project Area.

11.1
The counsel for the Appellant has argued that the Impact Assessment Agency (Respondent – 1) has ignored the guidelines of EIA manuals and reduced the entire EIA process to mere ritual and formality.  He has cited the following points in support of his arguments. 

(i) Adequacy and authenticity of the EIA Report, EMP etc., submitted by the Project Proponent have not been subjected to thorough scrutiny;  

(ii) Viable alternatives to the proposed Project to mitigate the submergence of Reserve Forests have not been examined; 

(iii) Tribal Habitats and their displacements have not been examined and evaluated properly;

(iv) The Expert Committee of MoEF on River Valley and Hydroelectric Projects which met on 19.10.2005 recommended Environmental Clearance, without receiving adequate information on Flora and Fauna, FCC (Original) Land Use and Land Cover data, Soil Data, R&R information etc., These data were received only on 20.10.2005 i.e. one day after the Expert Committee decided to recommend issue of Environmental Clearance for the Project;

(v) The MoEF has accorded Environmental Clearance to the project on 25.10.2005 even without Forest Clearance and clearance from National Wildlife Board in respect of Papikonda Wildlife Sanctuary;

(vi) Respondent-1 has acted in a hurried manner in clearing the project from environmental angle:-  


The Project was cleared on 25.10.2005, within 15 days from the date of Public Hearing, 8 days from the date of receipt of the proposal and 6 days from the date of Expert Committee Meeting. 

11.2 Respondents - 4 and 6  have argued that ‘Due Diligence’ has not been followed by MoEF in according the said Environment Clearance, as evidenced by the following lacunae:-

(a) Though the Indira Sagar Project is a Multi-State Project involving 3 different states of Andhra Pradesh, Orissa and Chhattishgarh, the Project Proponent has failed to get the Public Hearing conducted in the affected areas of States of Orissa and Chhattishgarh and ascertain the views of the affected persons of these two states.  The Impact Assessment Agency did not have their views while arriving at decision to accord Environment Clearance for the Project; and 

(b)
Copies of the Executive Summary of the Project Report along with the EIA Report/EMP were not made available in 5 specified places in local languages (Oriya in the case of Orissa and Hindi in case of Chhattishgarh) to the affected people of the respective States. 

11.3
The MoEF (Respondent-1) has denied the allegation of the Appellant  and submitted that they have neither ignored the guidelines of EIA manuals nor have reduced the EIA process to mere formality.  They have furnished their detailed arguments as indicated below:  

(i) The environment and ecological impacts of the Project have been reviewed very comprehensively taking the Project Affected Area as a whole. The Expert Committee on River Valley and Hydroelectric Projects consisting of eminent experts on hydrology, ecology, seismicity, rehabilitation and settlement, water technology, catchment area treatment, agronomy etc., have critically examined the EIA and EMP during their meeting held on 19th October, 2005 and then only recommended the case to MoEF for Environmental Clearance.  

(ii) The MoEF, as IAA, has noted the fact that the Project Proponent has considered the pros and cons of 13 sites for the location of the Project and finally decided on the Site in Polavaram Mandal.  The said Expert Committee on its part considered the suggestions of Captain J. Rama Rao and then recommended the proposal for approval;

(iii)  They have examined the EIA Report/EMP and found that the EIA Reports (Chapter 10) refers to the tribal population of the affected area, while Chapter 8 of EMP deals with the role of ITDA – listing out various Programmes of Rehabilitation for the affected tribals and programmes of Scheduled Caste Corporation for the Rehabilitation of the affected Scheduled Caste population;

(iv) The Expert Committee on River-valley and Hydroelectric Project consisting of eminent expert of various specialized fields has critically examined the EIA/EMP reports at the meeting held on 19th October 2005 and decided to have certain additional details required by the said Expert Committee.   He clarified that these additional details were minor in nature and they did not have any direct bearing or relationship with the decision to recommend the case for Environmental Clearance and therefore the said committee recommended the case for acceptance of the proposal; 

(v) As regards the issue of Environmental Clearance without obtaining the Forest Clearance and clearance from National Wildlife Board in respect of Papikonda Wildlife Sanctuary, the Environment Clearance accorded by MoEF is independent of other types of clearances such as Forest Clearance, Wildlife Clearance etc., under different Acts and therefore, there is nothing irregular in this regard; and 

(vi) The fact that the MoEF has expedited the proceedings at different stages, should not be misconstrued that project was cleared in a hurried manner without adopting ‘Due Diligence” in clearing the Project. The efficient decision making process made possible by fast-track approach of MoEF cannot be blamed for.
Respondent -1 has thus emphasized that the MoEF, as Impact Assessment Agency have critically analyzed the EIA Report, satisfied themselves with the various components of EIA Report and Environment Management Plan and then only accorded Environmental Clearance for the Project. 

11.4  
The point for decision at this stage is whether MoEF (Respondent -1) has, as Impact Assessment Agency, made critical analysis of the EIA Report with reference to its impact on various component of environment of the Project area and arrived at a scientific conclusion on the Report.  The Authority finds that the Expert Committee on River Valley and Hydro-electric Projects consisting of experts on various sectors has critically examined the different components of EIA and EMP Reports and arrived at their recommendation on the proposal.  It is true that the said Expert Committee has indicated requirement of certain details to be incorporated in the final report.  But those details are, in our opinion, minor and peripheral in nature, not having any direct relation with their final decision.  Nor do we agree with the contention of the Appellant that the whole process of Environment Impact Assessment and consequential issue of Environmental Clearance was done in a ‘hurried manner’.  Thirdly, we agree with Respondent -1 that the process relating to issue of Environmental Clearance is not to be clubbed with the process of obtaining Forest Clearance and Wildlife Clearance, as issue of Environmental Clearance is not linked with issue of other types of clearances under different Acts.     The Authority thus finds no validity in the arguments of the Appellant that MoEF, as Impact Assessment Agency has not made proper and comprehensive assessment of the impact of the project on the environment of the Project Area. Third Issue is accordingly answered in the affirmative.    

12. 
The Fourth Issue raised in this case is whether the Public Hearing conducted by Respondent -2 is incomplete. 

12.1 
The Appellant and Respondents 4 and 7 have alleged that the Public Hearing conducted by Respondent -2 was incomplete in many respects as indicated below:   

(i) 
The Appellant has argued that though the Project was overwhelmingly opposed by the public in the Public Hearing conducted on 10.10.2005,  it has been reported to MoEF, that the Project was favoured in the Public Hearing;

(ii) The People likely to be affected by the submergence, mostly tribal people, have been kept in darkness about the details of the Project -  the Executive Summary of EIA Report was not made available in local language nor were they  informed about the R&R package being offered to them;

(iii) The Respondent -4 has argued that the Public Hearing Panel was not constituted as per para 3 of Schedule IV of EIA Notification dated 27.01.1994;  

(iv) Respondent- 4 has added that the Indira Sagar Project, being a Multi-State Project, will submerge 10 villages and more than one thousand Hectares of land in Malkangiri district of Orissa including forest area of dense forest cover. In response to the letter dated 16.09.2005 of   Indira Sagar (Polavaram) Project, the Project Authorities were asked by Orissa Pollution Control Board vide their letter dated 28.09.2005, to apply for Public Hearing so that a proper Public Hearing could be arranged.  As no  proper proposal was received from the Project Authorities, no Public Hearing was conducted by the Orissa Pollution Control Board in the affected areas of Orissa;  Nor did the affected persons have access to the Executive Summary of the Project in the notified places i.e. the office of the concerned District Collector, District Industry Centre, Zilla Parishad Office, the concerned Regional office and Head quarters of the State Pollution Control Board and the Department of Environment of the State Government.   The opinion expressed during the Public Hearing held at Bhadrachallam of Kammam district of Andhra Pradesh cannot represent the opinion of the affected people of Orissa.  The people likely to be affected by the Project in Orissa State were therefore not given any opportunity to participate in  Public Hearing  and express their views on the Project.  Failure to conduct the mandatory Public Hearing in affected areas of Orissa, amounts to blatant violation of EIA Notification of 1994;   

(v) Respondent-6 (Government of Chhattishgarh) & Respondent-7 (CECB) have stated that the Project would submerge 13 villages including 11,768 persons, 42 Pucca houses, 300 Kaccha houses, 2,398 hectares of land of Chhattishgarh State.  No Public Hearing was conducted in the affected area of their State and the affected persons did not get any opportunity to voice their views.  This failure on the part of Project Proponent has resulted in violation of Principles of Natural Justice as well as the provisions of the relevant Notification 1994. 

12.2 Respondents 2 and 3 have vehemently denied the allegations of the Appellant and Respondents 4 to 7 as detailed below:

(i) Respondent-2 has claimed that there was no overwhelming opposition to the Project in the Public Hearing.   In fact generally all the participants supported and welcomed the establishment and implementation of the Project which is evident from the minutes of the Public Hearing.    In the Public Hearing suggestions/ views/comments and objections raised by the participants were recorded in the minutes of the meeting and the Pollution Control Board and Government of Andhra Pradesh have clarified all the points.  Further, the Respondent-2 had also incorporated necessary conditions on relevant points while issuing consent order dated 18th October, 2005 for establishment of the project; 

(ii) Respondent – 2 has further denied that affected people were kept in dark about the details of the Project.  He has explained that the notices were issued  in the five districts of  Kammam,  West Godawari, East Godawari,   Krishna  and Vishakapatnam, in vernacular language (Telugu) and English Dailies on 10.09.2005 and 11.09.2005.  The Reports and Executive Summary of the Project in English and local vernacular (Telugu) and  R & R Plan were made available to the public in the concerned  office of (a) the District Collectors, (b) the District Industries Centers, (c) Zilla Parishad Offices, (d) Department of Environment and Forests, Science and Technology Department of the government of Andhra Pradesh, (e) the Head Office & the concerned Regional Offices of A.P Pollution Control Board (f) the concerned Mandal Revenue Offices as well as the Revenue Divisional Offices.  The public were also informed about the availability of these reports in the above places through press notes in newspapers.  Further, the representatives of the various bodies representing the interests of tribals attended the Public Hearing and their views were duly recorded.  Certain doubts raised about the implementation of  R & R Plan, were clarified by the concerned authorities, he added.  It is therefore not correct to state that the people likely to be affected by the Project were kept in dark about the nature of the Project, he claimed.  

(iii) Regarding the failure to constitute Public Hearing Panel and conduct of Public hearing affected areas of Orissa State, Respondent -2 submitted that the Member Secretary, Orissa Pollution Control Board was asked in September, 2005 to arrange for conducting Public Hearing before 10th October, 2005, in view of the likely submergence of 10 villages (indicated therein under this Project).  The District Collector, Malkangiri was also asked to circulate the Executive Summary of the Project among the concerned village Panchayats, public representatives, NGOs etc., of the affected area and inform the people of the affected villages (10) about the conduct of the public hearing at 11.00 AM on 10.10.2005 at the office of the Sub-Collector, Bhadrachallam of  Kammam District;  

(iv) Respondent -2 has further argued that the Project Director, PCB, Chhattishgarh State was requested by the Chief Engineer, Indirasagar Project Dowlaiswaram in his letter dated 16.09.2005 to initiate action for conduct of Public Hearing before 10.10.2005 in view of the likely submergence of notified 13 villages of Dantewada District.   Further, District Collector of Dantewada District, Chhattishgarh State was also requested to circulate the Executive Summary of the Project among the people of the concerned village Panchayats residing along the banks of Sabari, Public representatives, NGOs so that they may also participate in Public Hearing scheduled to be held  at 11.00 AM on 10.10.2005 at Bharachallam of Kammam District;

(v) Respondent -3 has reinforced the above arguments of Respondent -2 and emphasized the following points: 

(a) As per the EIA Notification of 1994, the Public Hearing has to be conducted at a place near the sub-mergence area.   As Public Hearing of Indira Sagar Project has been conducted at the office of Sub-Collector, Bhadrachallam, which is centrally located to the sub-mergence area, there is no need for conducting separate Public Hearing either in Chhattishgarh or in Orissa;

(b) All the Project components are located within the State of Andhra Pradesh and most of the submergence area, to an extent of 95% falls in AP State, with only the remaining 5% of the submergence area lying in the territories of Chhattishgarh and Orissa States. The villages affected in the territories of Chhattishgarh and Orissa are located nearer to Bhadrachallam and well connected by roads.  There was therefore no need for conducting separate Public Hearings in submergence area of Orissa and Chhattishgarh; and  

(c) The States of Orissa and Chhattishgarh (part of erstwhile Madhya Pradesh) agreed for implementation of project allowing submergence of their area through Inter-Sate Agreements of 1978 and 1980.  The Interstate Agreement of 1980 provides that the States of Orissa and Chhattishgarh can exercise option either for payment of compensation for the lands and properties getting submerged in their State or for formation of protective embankment.  As the State of AP has provided for Rs.700 crores in the budget of Polavaram Project for construction of embankments with suitable drainage arrangements in Orissa and Chhattishgarh, there will be neither  any submersion of any reserve forest or other types of land and properties nor any adverse environmental impact in these states. Therefore there is no imperative need for conducting Public Hearing in these two states. 

(d) In his final statement submitted on 17.12.2007, he has stated that the question of violation of principles of Natural Justice does not arise with regard to conducting of Public Hearing by Pollution Control Board in Orissa and Chhattishgarh, as the statutory Notification issued by Respondent -1 clearly stipulates that the Public Hearing has to be conducted at the project site by the State Pollution Control Board, which has been completed.  

(e) He has further added that in view of latest developments, in respect of the proposed protective bunds as there will not be any submergence either in Orissa or Chhattishgarh, the significance of Public Hearing in two states is lost and Public Hearing may not serve any purpose. 

They have thus rebutted the claims of the Appellant, Respondents -4, 6 and 7 that the Public Hearing conducted by Respondent-2 is defective and incomplete. 

12.3
All the parties to the Appeal have put-forward their points of view, followed by vehement arguments.  The point for decision here is whether the Public Hearing conducted by Respondent - 2 in respect of this Project was defective and incomplete.   In the light of the arguments heard on this issue and the documents produced, the Authority would like to examine how the action taken by Respondent -2 satisfies the requirements of the Notification on EIA, 1994.  Schedule IV of the said notification prescribes the following procedure for conduct of Public Hearing:

(i)   
A notice for Environmental Public Hearing shall be published in at least two newspapers widely circulated in the region around the project, one of which shall be in the vernacular language of the locality concerned;   

(ii) 
The notice shall mention the date, time and place of Public Hearing;

(iii) It should invite the suggestions, views, comments and objections of the Public within 30 days from the date of publication of the notification; 

(iv) It should enable all persons including bonafide residents, environmental groups and others located at Project Site/sites of displacement/site likely to be affected to participate in the Public Hearing.  They are also at liberty to make oral /written suggestions to the State Pollution Control Board; 

(v) A Public Hearing Panel should be constituted as per para (3) of the above schedule;  and 

(vi) The concerned persons shall be provided with accesses to the Executive Summary of the Project at 5 specified places.   

12.4.
The Project, being a Multi-State Project affects the area, people and properties of three states namely, Andhra Pradesh, Orissa and Chhattishgarh.  

12.5 
First, let us examine how the Respodnent-2 has fulfilled the above requirements in Andhra Pradesh.  In Andhra Pradesh, Respodnent-2 has published notification separately in English and local Telugu papers as indicated below: 

	Name of the District
	Details of Public Hearing
	Details of Publication of Public Hearing Notice

	
	Time

(AM)


	Date
	Place
	English
	Telugu

	Kammam 
	11.00 
	10.10. 05
	Bhadrachalam
	The Hindu 

dt. 11.09.2005
	Eenadu

dt. 10.09.2005

	West Godawari 
	11.00 
	10.10.05
	MRO Office,

Polavaram 
	Deccan Chronicle 

dt. 10.09.2005
	Vaartha City Edition 

 dt. 10.09.2005

	East Godawari 
	10.30 
	10.10.05
	Gummalladoddi Village, 


	Deccan Chronicle 

dt. 11.09.2005
	Eenadu 

dt.10.09.2005

	Krishna 
	11.00 
	10.10.05
	Gannavaram
	The Hindu 

dt. 10.09.2005
	Vaartha 

 dt.10.09.2005

	Visakhapatnam
	10.00 
	10.10.05
	Visakhapatnam
	The Hindu 

dt. 11.09.2005
	Eenadu 

dt. 10.09.2005


As may be seen from above, notices for Public Hearing have been published in one English newspaper and one Telugu newspaper 30 days prior to the date of Public Hearing.  The above notices have indicated details of the project and the places at which the executive summary of the project is available. The suggestions/comments/views and objections of the project were also invited within 30 days from the date of publication.  A perusal of minutes of the Public Hearing confirms constitution of Public Hearing Panel as per the requirement of the said notification.  The participants were briefed about the Project and their views, opinions, comments etc. were freely heard.  Thus, it is seen that Respondent -2 has satisfied all the requirements of the process of Public Hearing in so far as the affected area and people of Andhra Pradesh are concerned. 

12.6 
The contentious part of the issue is whether the Public Hearing was conducted in the affected areas of Orissa and Chhattishgarh in accordance with the above procedure. The Authority notes that Chief Engineer, Indira Sagar Project, Dowlaiswaram, has, in his letter No. CE/ISP/DCE/0T4/135-02 dated 16.09.2005, requested Member Secretary, Orissa State Pollution Control Board  to arrange to conduct Public Hearing before 10th October, 2005 in view of the likely submergence of the specified ten villages under this Project.  Similarly, the District Collector, Malkangiri District, Orissa State was requested by the said Chief Engineer, to circulate Executive Summary of the project among the people residing along the banks of Sileru, public representatives concerned, NGOs of the area and  other interested sections, so as to enable them to participate in Public Hearing on 10.10.2005 at Bhadrachalam of Kammam District.   In response to this letter, the Project Authorities were asked by Respondent – 5 vide their letter dt. 28.09.2005 to forward their application in prescribed format for Public Hearing so that a proper Public Hearing could be arranged.  No proposal was received from the Project Authorities and no Public Hearing was therefore conducted   in the affected areas of that state.    It is thus seen that Respondent – 2 has made an initial reference to the Orissa PCB but proceeded with no further action on this matter.  

12.7
As per the statement filed by the Respondent-6, the Indira Sagar Project is likely to submerge 13 villages consisting of 2,335 families with the population of 11,768 along with 42 permanent houses, 300 kuccha houses and 2,398 hectares of land in Dantewada district of Chhattishgarh.   Project Director, PCB, Chhattishgarh State was requested by the Chief Engineer, Indirasagar Project Dowlaiswaram in his letter dated 16.09.2005 to initiate action for conduct of Public Hearing on  10.10.2005 in view of the likely submergence of notified 13 villages of Dantewada District.   Further, District Collector of Dantewada District Chhattishgarh State was also requested by the said Chief Engineer in his letter dated 29.09.2005  to circulate the Executive Summary of the Project among the people of the concerned village Panchayats residing along the banks of the river, Sabari, Public representatives, NGOs so that they may also participate in Public Hearing scheduled to be held at 11.00 AM on 10.10.2005 at Bhadrachallam of Kammam District; but no Public Hearing was conducted in the affected areas of Chhattisgarh State.    It is thus seen that Project Authorities initiated the action but did not proceed further to the logical end.  No further action on the part of PCB is evident in connection with conduct of Public Hearing in Chhattishgarh State.

12.8
It is evident that no Public Hearing was conducted in the affected areas of Orissa and Chhattishgarh. Neither did the affected persons have any access to the Executive Summary of the Project in the notified places, nor did they have any opportunity to participate in Public Hearing and express their views on Environment Impact of the Project on the environment of the areas.   The contention of the Respondent -4, that the opinion expressed at the Public Hearing held at Bhadrachalam of Kammam District of Andhra Pradesh cannot represent the opinion of the affected people of Orissa has formidable force.  In this connection the argument of Respondent -3 that the views/comments of about 95% of the people affected by the Project were heard, leaving out only about 5% of the people who happen to reside in Orissa and Chhattishgarh states, does not convince this Authority.    The question here is not one   of majority or minority but it relates to the issue of enabling all the affected people to express their views/opinion/comments etc., whether they reside in one particular state or two or more states. 

12.9.   In fine, the Authority finds that while the Public Hearing was conducted in all the affected 5 districts of Andhra Pradesh as per the requirements of the said notification,  it was not conducted in the affected areas of Orissa and Chhattishgarh either by Respondent -2 or by the respective Pollution Control Boards of Orissa and Chhattishgarh.  At this juncture the arguments of the Learned Counsel for Respondent – 3 during the final hearing of the Appeal merit examination by this Authority.   They argued that the Interstate Agreement of 1980 provides that the States of Orissa and Chhattishgarh can exercise option either for payment of compensation for the lands and properties getting submerged in their State or for formation of protective embankment.  As the State of AP has provided for Rs.700 crores in the budget of Polavaram Project for construction of embankments with suitable drainage arrangements in Orissa and Chhattishgarh, there will not be submersion of any reserve forest or other types of land and properties or any adverse environmental impact in these states.  This argument reiterates the contents of the counter affidavit dated 23.01.2007 filed by                    Respondent – 3.  

12.10.  As regards the submission of Respondent -3 during final hearing on 11.12.2007 and in his written submission submitted on 17.12.2007 to effect that the view of the proposed protective bound, these will not be any submergence either in Orissa or Chhattishgarh and the significance of the Public Hearing in these two states is lost and the Public Hearing may not serve any purpose. A perusal of the relevant records reveals that the original proposal of Respondent-3 based on which the Environment Clearance was granted by Respondent -1 does not contemplate any embankment walls along the respective tributaries of Godavari river in these two states.   It is also supported by the R & R package of Respondent – 3 for the affected villages of Orissa and Chhatishgarh State.  Further, Respondent-1 has incorporated this fact in condition (ii) of Specific conditions of Part “A” of the impugned order, which reads as under: 

“ii) 
Total 1,93,357 persons are likely to be affected by this project, out of that 1,75,275 persons in Andhra Pradesh and 6,316 persons from Orissa and 11,766 are from Chhattishgarh.  The project-affected families will be rehabilitated as per Andhra Pradesh Government’s R&R Policy-2005 and same package also should be provided for the project affected persons from Orissa and Chhattishgarh State.” 

It is thus abundantly clear that certain areas of Orissa and Chhattishgarh States were likely to submerge under this project.  Respondent -1 has also acknowledged this fact as indicated above.  While granting the Environmental Clearance Respondent -1 should have therefore ensured the conduct of Public Hearing in the affected areas of Orissa and Chhattishgarh States also.   But, Respondent-1 overlooked this vital aspect.  Failure to conduct Public Hearings in the affected areas of in these two States constitutes a serious infirmity in the process of public hearing.   This omission has resulted in denial of access to information and opportunities to express their opinion, views etc., on the project.     It constitutes deviation from the provisions of the Notification of 1994, in so far as the affected people of the states of Orissa and Chhattishgarh are concerned resulting in gross violation of Principles of Natural Justice.  The Authority therefore, rules that the Public Hearing conducted by Respondent-2 is incomplete.  The Fourth Issue is answered accordingly.    
13. 
The Last Issue taken up for examination is whether the R & R package proposed in the project is adequate. 

13.1 
The Appellant has argued that the R & R package proposed by Respondent – 3 does not meet the complete requirement of the Project Affected People in all the three states.  He sought to justify his argument   through the following points: 

(i) 
 The number of persons likely to be displaced (1,50,697 persons from 226 villages), does not tally with  the population of these 226 villages as per 2001 census.  These figures are at variance with the report released by Government of Andhra Pradesh on 05.06.2005 for public debate, indicating that  the Polavaram Project will displace 1,17,034 persons.    Further, they differ from the estimate of the Planning Commission that the project would displace 1,54,484 persons including 10.2% of such persons belonging  to Scheduled Castes, and 52.9 %, to  Scheduled Tribes.

(ii) 
The Polavaram Left Canal currently under construction will run parallel to the one coming from Tadipundi Lift Irrigation Project, some parts of which will run as close as 400 meters.    These will double the area of displacement estimated at 6,600 acres in total.   More than 2,000 farmers in 10 villages with less than an acre of farm land are likely to be affected by the recently started construction of 7th reach of the Polavaram Canal.  As the persons displaced by canals have not been considered as Project Affected People in the report, such persons will be left out from Rehabilitation and Resettlement package.  

(iii)
As the Government of Andhra Pradesh has reportedly changed the design/infrastructure of the Project, the actual area and the number of people likely to be affected by the Project in tribal dominated Malkangiri District of Orissa will be more than the reported figures; 

(iv)
Respondent-4 questioned the applicability of the R&R Policy 2005 of Government of Andhra Pradesh to the affected persons of Orissa state.  As the state of Orissa has its own R&R Policy, the R&R Policy of Andhra Pradesh can not be implemented for the affected persons of Orissa State, whether it is superior or inferior in some respect or the other; 

(v) 
Respondent -6 has stated that the total number of 11,768 persons living in 13 villages with 2,398 ha of land, 42 pucca houses and 300 kaccha houses under Konta Tehsil, Dantewada district are likely to come in submerging.  

(vi) 
Respondent -6 has also questioned the applicability of the R & R Policy 2005 of Government of Andhra Pradesh to the affected persons of Chhattishgarh State. They have submitted that R&R package for the Chhattishgarh State be finalized only after consultations with them.      

(vii) 
As regards the effect of the project on tribal population, the Ministry of Tribal Affairs, Government of India have granted clearance in their letter dated 17.04.2007, to the R&R Plan for project affected family belonging to Scheduled Tribes subject to certain conditions.  One of the conditions is that no submergence and displacement of tribal population should take place ; and . 

(viii) 
Respondent – 7 has claimed that the Rehabilitation package for the affected persons of the Chhattishgarh state has not yet been finalized.   

13.2 
The above arguments of Appellant and Respondents 4 & 7 have been vehemently opposed by Respondent -3.  

(i) 
 As regards the variation in number of persons likely to be displaced by the Project, pointed out by the Appellant,  Respondent-3 has clarified that the details given in EIA are final estimates.  Annexure II.2 of EIA Report (salient features of the Project Page No. 21) clearly indicates the extent of submerged / displacement of population and settlement as shown below:  

(A)
Villages and Population affected under submergence (units in numbers)


State 

         Villages  

Families 

Population 


Andhra Pradesh 
276


44,574 

1,77,275


Chhattishgarh 

  13 


  2,335 

   11,766


Orissa 


  11 


  1,002 

     6,316

(B)
Properties affected due to submergence (units in numbers)


State 

          Permanent 
   Semi-permanent
           Kucha  




          Houses 
     
  Houses 

           Houses 


Andhra Pradesh 
 3,500


6,258 


33,743 


Chhattishgarh 

      88 
                        1,720                                495     


Orissa 


    747                             179 


     121    

(ii) The land owners who have lost their land for purpose of Left Main Canal will not be treated as Project Affected Persons as they are not displaced but they will be adequately compensated in cash for the loss of their land, as per the established policy of the Government.  

(iii)  He referred to the letter No. 200011/15/2005-CP & R (NGO) dated 17th April, 2007 of Ministry of Tribal Affairs (NGO), Government of India and submitted that suitable design for these protective embankments have been finalized, detailed estimates have been prepared and necessary provisions incorporated in the Project Report.   The Government of Andhra Pradesh is ready to bear any extra cost required for this purpose.  The field surveys have revealed availability of sufficient land width for construction of these protective embankments all along the rivers of Sabari and Sileru and no habitation will be affected in the territories of Orissa and Chhattishgarh states. 

(iv) As regards the applicability of R&R Policy 2005 of Government of Andhra Pradesh to affected people of Orissa and Chhattishgarh and specific issue of adverse impact of the Project on tribal population of Orissa and Chhattishgarh, the Senior Counsel for R-3 highlighted the salient features of R&R Policy proposed by Government of Andhra Pradesh as follows:

(a) R&R Plan for the areas getting submerged in the territories of Orissa and Chhattishgarh are prepared as per the guidelines of National R & R Policy.  It was also assured during the presentation of EIA & EMP of the Project before the Experts Committee that the R&R for the affected villages in Chhattishgarh and Orissa will be implemented based on the National Policy or R & R Policies of Government of A.P or R & R Policies of Orissa, which ever is advantageous to them as decided by the respective States. 

(b)  Under the existing R & R Plan of Government of Andhra Pradesh,  the following provisions are made.

(i) Housing grant of Rs. 40,000/- for each displaced BPL PAF (Below Poverty Line Project Affected Families) household.

(ii) Displacement Grant of Rs. 15,360/- for each PAF who lost his house or house site. 

(iii) Allotment of land, to the extent of land acquired, to the ST PAFs,

(iv)  Financial assistance to the extent of 

(a) 
Rs. 48,000/- whose total holding is acquired: or 

(b) 
Rs. 32,000/-, if he became marginal farmer (‹ = 1.0 ha) after land acquisition    or

(c) 
Rs. 24,000/-  if he became small farmer (› = 1.0    and  =  ‹ 2.0 ha) after land acquisition. 

(v) Financial assistance of Rs. 40,000/- for each PAF household who is Agricultural or Non-Agricultural Labour or Rs.25,000/- for each Rural Artisan PAF household. 

(vi) Grant for construction of cattle shed at the rate Rs.3,000/- for each submerged shed. 

(vii) Transportation grant for displaced households at the rate of Rs.5,000/- per family; and 

(c) 
During the course of the final hearing on 06.12.2007, Respondent – 1 filed a comparative statement of entitlements under National R&R Policy 2003 and Andhra Pradesh R & R Policy 2005.   A perusal of this statement reveals that the majority of provisions of the National Policies are retained in Andhra Pradesh R & R Policy 2005 and in certain respect, the offer of the Andhra Pradesh R & R Policy 2005 is better than that of National Policy of 2003.

13.3. 
It is needless to point out that in any adjudication on the issue of Environmental Clearance Order, examination of Environment Impact of the project with particular reference to nature of displacement and extent of R&R measures becomes crucial. 

(a)  
As regards the extent of displacement caused by the Project, the Appellant has alleged variation in the figures of estimates made by various Agencies.  The Authority notes that a major Project like the present one is planned over a period of time and different sets of data proposed by different Agencies are bound to emerge.  Respondent -3 has confirmed that the data given in EIA Report are the final estimates.  Even so, the Authority likes to point out that the exact number of people affected and the details of properties including land submerged will be known only when the project is finally completed.  Further, Respondent-3 will have to take a final enumeration of the people affected as well as properties/land submerged by the Project. 

(b)  
The offer of monetary compensation for the land owners whose lands have been acquired for the Polavaram Left Main Canal is in tune with National Policy on such matter.   

(c)
Regarding the R&R package offered by Government of Andhra Pradesh, the Authority finds that their R&R package is generally in tune with National Policy.  A perusal of the comparative statement points out that majority of the provisions of the National Policy have been adopted in Andhra Pradesh R&R Policy 2005 and that the R&R Policy of Government of Andhra Pradesh  is better than the National Policy 2005 in certain respects.   We agree with the clarification of Respondent – 3 to the effect that the affected people of Orissa and Chhattishgarh are at liberty to choose the better options available before them.       

For this convincing reason, the Authority holds that the R&R package proposed by Respondent – 3 is just and adequate so far as the affected people of all the three states are concerned.   The Last issue is accordingly answered in the affirmative.               
14.
FINDINGS OF THE AUTHORITY. Thus various issues raised by the Appellant have been examined with reference to the claims and counter claims made by the parties to this Appeal supported by relevant documents and they have been answered accordingly.   

14.1    As regards the issue of Site Clearance Order, the Appellant has not established any procedural irregularity or any violation of Rules by Respondent – 1.   The Authority has perused the relevant provisions of EIA Notification and find that there has been no violation of procedure prescribed in the Rules in the issue of Site Clearance Orders for the Project.  Secondly, the Authority does not find any supportive material for contentions of the Appellant that the Environment Impact Assessment Report prepared by Respondent -3 is based on outdated data and that it is not comprehensive in coverage.   A perusal of EIA Report and examination of claims made by Respondent-3 convinces this Authority that EIA  Report prepared by Respondent -3 is based updated data and that it is quite comprehensive in coverage.    The Authority further finds that the Impact Assessment Agency (MoEF) has made a proper and comprehensive assessment of the impact on the environment of the Project Area.    Further the Authority holds that the R & R package proposed in the Project by Respondent -3 is just and adequate.    

14.2
The Authority finds that even though the project affects the people and area of Andhra Pradesh, Orissa and Chhattishgarh, the Respondent -2 has conducted Public Hearing only in the State of Andhra Pradesh.  In respect of Orissa and Chhattishgarh, Respondent – 2 had made some initial efforts but did not proceed further till the logical end; the affected people of these two States were denied the benefit of access to the required information on the Project and opportunities for expressing their views, opinion, comments on the Project.   It is at this stage that an infirmity has crept in and  Respondent -2 has deviated from the procedure prescribed in the Notification 1994 resulting in violation of principles of Natural Justice.    The Public Hearing conducted by the Respondent – 2 is therefore incomplete.    

15.  ORDER 

Having due regards to the facts and material placed before this Authority and arguments and counter arguments put forward by the counsels of the different parties to the appeal, the following orders are passed: 

(a) 
The appeal is partially allowed to the extent that the impugned Environment Clearance Order No.  J-12011/74/2005-IA.I dated 25.10.2005 issued by Respondent -1 (MoEF, GOI) is quashed on the ground that the impugned order was passed taking into consideration the Public Hearing which by itself was incomplete as it was not conducted in affected areas of Orissa and Chhattishgarh resulting in denial of access to information and opportunities to the affected people to express their views/opinions etc. on the Environmental Impact of the Project and consequential violation of Principles of Natural Justice; 

and

(b) 
The Respondent -3 is at liberty to restart the process of Public Hearing from the stage at which the infirmity has crept in, complete the process of and proceed further in accordance with the provisions of the relevant EIA Notifications in force.  

27
28

