BEFORE THE NATIONAL ENVIRONMENT APPELLATE AUTHORITY
NEW DELHI

DATED THE 5 " MARCH, 2009

APPEAL Nso. 4 /2008
CORAM: '
HON'BLE MEMBER KAUSHLENDRA PRASAD
HON'BLE MEMBER DR. LV.MANIVANNAN
HON'BLE MEMBER J.C. KALA

Shetkari Sangarsh Samit,
Through its Secretary,
Village : Pezari, Post Poyanand, Tal. Alibag,

Dist. Raigad, Maharashtra APPELLANT
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1.1 Ministry of Environmen
fb*@ugh the Secretary,
Government of India,
C.G.0 Complex, Lodhl Eoadl,
New Delni - 110003
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pt (374

n&almim TO.UL (3" and 4 ‘Hl o),
Sion Matunga Schene,
Hion East, Mumbai-400 (22.

3 Maharashira Energy Generation Lin
Reliance Energy Cenire,
Saniacruz Fasi, Mumbai —400 055

4 HMational Environmental Engire e,
Neacu Marg, Nagpur —440 0 ..D RESPODNENT

| Dutta, Advocate
Lahul Ch@udhar% Advocais

Counsel for Appellant ()




Counsel for Respondent(s)

Respondent - H{MoEF 3 : Shri E Thirunavukkarasn. Deputy Director, MoRF
Respondent - 2 . Not Present

(MPCB)

Respondent - 3 Shri 1T Bhatt, Sr. Advocate
(Maharashtra Energy Geqeral Ltd! Ms. Smieetaa Inna, Advocate

Respondent — 4 : Not Present
(NEERD)

CRDER
1., This is an appeal filed unds- ction 11{1) of the National Environment Apcellate

Authority Act, 1997 against the E:vircoment Clearance Order No. .T-Hdé/E@Gf@»-IA.M

dated 16" Jupe 2008 of M-\us of Envivonment and F ests (MoLF), for aciivity in Cozstal
¥

sgulstion Zone (CRZ) relating to 10060 MW Thermal Power Plant at Sha abapur, Di:

Santacruz, Mumbai — 400 D33,

2, The sbove appeal was filed on 14% July 2008, The Natiopal Environment Appellate
Authority (NEAA) registered the Appeal and notices were issned to the concerned parties by

iisting the case on 10.09.2008 for hearing on admission.  On 19.08. 2008, the Counsel for the

Appellant and Respordents m

o e i .
e the Bnvironmentai Clearane:

4

same project, The Anthoris ty allowed t-e recuest of the o counsels and ordeved to lisi the m

o0 12.09.2008, along with Appeal

matter was adjourned o 15102008, On 35..-‘5@.20{)-& the A

t of Respondent -3 in view of delay
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hearing of the Appeal to 10.12.2008. The

in argumenis in Appeal No. 4 and adjeraned

Apoeal was heard on 10.12.2008 and 06 012005 Based on the pointe raised ; iit the Appeal /
s I T

Arguments made by the learned couns:ls for the Appeliant and Res spondents, the case in
& & =

Appeal No. 4/2008 is considered in succeeding paragraphs,




3. Grounds of Appeal and Praver:
3.1 The Appellant has adduced the following grounds in support of his Appeal.

{1} Respondents 1, 2 & 3 heve not taken into account several vital factors, and they
have failed to apply their mind to various laws, acts, rules and recommendations
of the Expert Comrmiitees regarding Thermal Power Plants in coastal arsa;

(i) The EIA Report prepared by NEERT (Respondent -4) does not conform to the
port prep ¥ (RESp ?
guidelines of Ministry of Environment & Forests and it provides deliberately
misleading data and false information.

(ili) The impugned order iz highly irregular, and letter and spirit of existing
Environmental Policy, Environmenta! Laws, CRZ Notification 1991 etc.,

{iv) The grant of Environmertal Clearance is against the principles of Coastal Zone
Management Notification, 2008 (Draft),

[N}
o

Based on the above grounds, i e Appeilant has praved for:

{a) «quashing the Coa
dated 16.66.2008 to the
and
{b) passing any such order o3 this Hon'ble Awthority ceemed £i and proper in the
facts and circumstances of the case.
4. The &llowing issues arise out of 1] ims and counter claims made in thiz Appeal.

(1)  Whether the BIA Repirs by RBespoadent -4  an behall of

(2

, 2008 s rregular and againsi dhe let
clion) Act, 1986, MNatismal Bavironment
y and Regulations?

No.i1-16/2008-LA-111 dated 16
and spirit of the Ravi nent {F
Policy, 2006 and the relat:

These issues are taken up for consideration in fhe following paragraphs,

3. The First Issue is whether the £: 4 Report prepared by Respondent -4 on behaif of

Respondent-3 is faulty and unicnable.

51 Arguments of Appellant:  Thz Counsal for Appellant has forcibly argued that the

EIA prepared for the Projeet is faulty ard untenable for the following reasons:




The EIA Report has not properly assessed the adverse impact of the Project on
ground water of the are: leading to acute potable water problem in Alibagh Taluk

due to Thermal Power Plant activity in CRZ area:-

(a)  As pointsd out by Social impact Study of SEZ conducted by Tata Institute
of Social Sciences. the underground water table has gone low in level and a

part of it turned saline due to ingress of sea water and the water has also got

v

(o) Prof. M.S.Swamirathan Committee has suggested reduced uptake of water

rom uadergrouad so as o restore normaley in coastal ares, recharging -

artificial and raturzl- of water sources, keeping the Costal ground fres §
storage/dumping  of hazardous material lest the latter percolates
underground and peilutes the underground water iable rendering it toxic
and non-potable, and preservation of (ae potable fresh water storagss like

onds

u‘)

and lakes

Contrary to the above recomme ndations, the impugned order permits wiping cut

of existing ponds and lakss. In his reioinder o the | reply of Respondent-3, the

Counsel has further submitied that the hazardous materials such as drainage from
Coal yard and ash pond containing leac] fHED oil {or

fuel purposs, hundreds of tons

T o e
1A0E g4rge

will have the poiential of vandering the uncerground water tabla nor ~potable;
P2 o

As per the Disaster Marigemsni

under Disaster Mana 1A, 2005, Raigad district is flood prone
a3t thres district s batiling with floods in every
monNsooin. attle on two fronts, namely getting rigd

of heavy rain water and oosir ucting the high tde sea water from eniering their

g

farm and water bodies. The coastal villas 25 i Raigad have develoned indigencus
[l

iy

cheap methods on thelr owinto o get rid of these two sources of fleoding. Unee the
leveling and land filling ac tivity of the proposed Thermal Power Plant (TPP) is
taken up, tens of adjoining villages will face acute problem of water logging as
the presently available water outlet routes based on the present contour and

gradient of the land will be obstracted:




(iiiy  As admitted by Project Proponent major part of the Project area falls in CRZ

(iv}

o

V‘J}

Zone but the EIA Report has failed to assess the impact of TPP in a fragile
coastal area. In the light of cur national level experience and keeping in mind
sustainable Coastal Zcne Management (CZM) as part of our Disaster
Management and Costzl Area Conservation Programme, M.S Swaminathan
Commitiee concluded thet it is prohibitive to install TPP in any of the CRZ areas
and use of costal area for storage of ash from Thermal Power Station should also
be debarred. These recommendations have alse been accepted in principle by
MoEF for implementation. Ignoring these recommendations will be against the

Precautionary Principle enunciated by Hon’ble Suprems Court.

—~

Most of the land proposec. for TPP will be catesorized as eco-sensitive and d CEM-
P 2

ruled out in CZM-I area. The remaining

I type. Naturally

land falling under CZM-IT and 11T will » squire Set Back line determination which

»-_i-,

lnvolves advance geogrephica! siudies.  The permitted activities lsted in

Appendix-V of the Netification do not include TPP

The developments within the CRZ covering a belt of 500 meters from HTL
along the sea coast, bays, estuaries, rivers and back waters will be rec sulated in

accordance with Notificar on and Coastal Zone Mz

under the Coasla] Zone Roenladon, The Notificat
L

the Reglona!

Further, mangroves area make it

all the more ohiectionable; and

The Maring EIA Report of NIO, Bombay and that of M/s. L&T Ramboll
Consulting Engineers Lid., Hydersbad were subsequently prepared and therefore
not placed in the Public Hearing conducied on 27.06.2007 and the Project
Allected People were not aware of the contents of these Re vorts. Theare cannct
be effective participation by the Public when they are not aware of true impact of
the Project. The Hon’ble High Court of Kerala in Athirapally Grama Panchayat
Vs. Union of India and cihers (W.P (C) No. 9542, 1124, 2607 of 2005 has

quashed the Environmental Clearance granted to a Hydro Power Project solely on

th



the ground that Public Hearing was conducted without full BIA Repert being
made available to the Public.  As admitted by Respondent-3, the EIA Report
prepared by NEERI has not studied CRZ impact and thus it was incomplete in so

far as marine ecology is concerned,

The Counsel for the Appellant has thus argued that the ETA Report prepared by NEER]
has failed to consider these sensitivs aspects and it should therefore be declared faulty and

untenable,

5.2 Arguments of the Resp@md:fms: The Counsel for Respondent — 3 (MEGL) has

questioned the contention of the pretlant, claiming that the Appellant does not specify the

e

i

reason as to why the EIA Report prevared by NEERIT is fauliy or unienabls. Rebutting the

g
of his

claim of the Appellant, Respondent.3 nas suomitted the following points in seooort
x i

arguments:

L&}

(i)  As regards the adverse impact of the Preject, Respondent -2 referred o
L & ety i

"“)
”S

pavagraph 3.3.5 of the ©IA Resost which siates that there is mo propesal f
extraction and use of ground water for the proposed project. Further, the stress on
ground water in the projec: area would be neghigivle.  Implementation of the
Project is subject o implementation of terms and conditions imposed by

Respendeni-1. Coudition (xvi) of Snecific Condition specifically bars drawal of

ground wates water will he

107 amy Use i 08 or )i

met from nearby river souree
vnderground water iable is liable o be rejected, as no chemicals / liquid fusls
I o

cither be kandied or stored in CRZ 2rea.  He has fugtd ner denied possible leaking

of hazardous meterials spe-ificd by the Appellant into underground of the Project

area, as they would be storad / kandlad in plant area (noi in CRZ area)

Py

icient safeguard have besn provided for in the Environmental Clearance

Order dated 21% November, 2007.

Respondent -1 kas submilted that the EAC observed that on one hand, M/s.
Reliance is obtaining fresh- /ater for their power unit fromn river source, which is
located 30 kms away. Afiec utilizing the freshwater for the operation including
cooling, M/s. Reliance proroses to discharge the hot freshwater into the Amba
River.  On the other hanc M/s. Tata are drawing brackish/seawater from the

(A | 6







































