BEFORE THE NATIONAL IINVIRONMENT APPELLATE AUTHORITY

NEW DELHI
DATED "THE 5TH FEBRUARY 2007

APPEAL NO. 2/2005

CORAM:
Hon’ble Member Kaushlendra Prasad
Hon’ble Member Dr. I.V.Manivannan

Hon’ble Member J.C. Kala

BETWEEN:

1. Shri Vimal Bhat
Convenor Matu Peoples Organization
Village & P.O Chham Tchri Garwal, Uttaranchal

2. Shri Vikram Singh Rawat
Gram Pradhan, Bhageli, Sunagar
Tehsil and Post Bhatwari, Chadeti
District Uttarkashi, Uttaranchal

(8]

Shri Raghavanand Naut'yal

Gram Pradhan, Bhatwatl

Tehsil and Post Bhatwari, District Uttarkashi
Uttaranchal

AND

1. Union of India
Through the Secretary,
Ministry of Environment and Forests
CGO Complex Lodhi Road, New Delhi

2. Uttaranchal Pollution Control Board
Through its Member Secretary
Paryavaran Bhawan E-115, Nchiu Nagar Colony,
Haridwar Road, Dehrzdun — 248001

National Thermal Power Caorporation
Through its Managinz Director
324, R&D Building, /.8-A Scctor 24, Noida — 20 1301

Lad

APPELLANTS

RESPODNENTS



Counsel for Appellant (s) : Mr. Ritwick Dutta, Advocate

Mr. Rahul Choudhary, Advocate
Counsel for Respondent(s)
Respondent No. 1{MoEF): Dr. S. Bhowmik, Addl. Director, MoEF

Respondent No. 2(UPCB) ‘ Mr. Mukesh Verma, Advocate
Mr. Ashish Mohan, Advocate

Respondent No. 3(NTPC) Mr. S.B. Upadhyay, Sr. Advocate
with Smt. Kumud L Das, Advocate
Mr. Amit Paaki, Advocate
Mr. Ankit Gupta, Advocale

ORDER

1. This is an appea! filed under section 11(1) of the National Environment
Appellate Authority Act, 1997 against the order of the Ministry of Environment &
Forests dated the 8" February 2005 granting Environmental Clearance to National
Thermal Power Corporation (3° Respondent), for setting up of Loharinag-Pala
Hydroelectric Power Project 60¢ (4x150) MW in Uttarkashi District of Uttaranchal

{(henceforth to be referred to as the Loharinag Pala Project).

2 The National Environment Appellatc Authority (Authority) in the above appeal
rejecled the application for condonation of delay by an order dated 20" May 2005.
Againsl this order, the Appellants filed a Writ Petition No. 17682 of 2005 before the
Hon'ble High Court of Delhi chellenging the order of the Authority.  Hon’ble High
Court by order-dated 29" Septeniber 2005 directed the Authority to revive the appeal
and consider their Appeal on merits and pass appropriate orders in accordance with
law. The Counsels for the Appellants filed an application before this Authority on 17

July 2006 for revival of order dated 20" May 2005 and hear the Appeal on merit.

3. The Appellants in the Mcemorandum of Appeal have prayed for an order
directing, (2) the respondents to ‘mmediately stay the clearance granted to the project,
(b) a stay on ongoing land acquisition process, (¢} a stay on ongoing construction work
till a complete ELA is undertaken, (d) that a proper EIA be done taking into account all
relevant factors so that a complete information is provided about the nature of impacts

due to the project and only after mitigative measures are taken should the clcarance to

2



the project be considered, (c) that the Public Hearing conducted on 30.07.2003 be
declared null and void and a proper Public Hearing be conducted after following alf the
preseribed procedures and speci‘ically directing that all required information and

documents be made availablc in local language (Hindi).
4. BRIEF HISTORY OF THF. CASE

Loharinag- Pala Hydroelectric Power Project 600 (4x150) MW is to be constructed by
the National Thermal Power Corparation [NTPC] in Uttrakashi District of Uttaranchal.
This Project is a run of the river scheme across the river Bhagirathi.  The Environment
impact Asscssment of this Projec. was conducted in the month of March 2004 by the
Centre for Environment, Waler & Power Consultancy Services (1) Ltd. On 30.07.2004,
the Uttaranchal Statc Pollution Control Board conducted a Public Hearing on the
Lnvironment Impact Assessment of the said Project. It is alleged that the affected
pcople were not provided access to the relevant documents like Environment Impact
Assessment Report and Environment Management Plan. The Gram Panchayats and the
people of the affected villages wrote a letter to D.M Uttafkashi on 09.08.2004 asking
him to direct NTPC to provide all information to villagers and also submitted a letier
dated 03.09.2004 to the Chairman of the Public Hearing alleging that the Public
Hearing was conducted in contravention of the cstablished Law and Procedure. A
letter dated 11.09.2004 was addressed to the Secretary, Ministry of Environment &
Foresls (MoEF) highlighting the issues raised by the Panchayat and affected people.
Similarly one member of the Public Hearing panel, who was Head of the Bhatwari
Block, also wrole a letter to the Scerctary MoEF on 14.01.2005 stating that cven the
panel members did not have any knowledge about the Environment Impact Assessment
Report and Environment Management Plan as such a fresh Public Hearing was
neeessary, A Legal notice dated [5.10.2004 was also sent to the Uttaranchal Pollution
Control Board with the request to hold fresh Public Hearing which was not found

justified in their reply dated 27.10.2004.

5. On the Application of revival of Memorandum of Appeal and hiearing the same
on merits, the Authority issued notices to the concerned parties on 20" July, 2006
enabling them to file their staterients of objections to this appeal; so as not to deny

them, an opportunity of having their say, if any, on their actions qucstioned by the



Appellants in the Appeal. Most of the Respondents have filed their statements of

objections, after due service of copies of such statements / objections on the counsel for
the Appellants.  This Appeal was taken up for hearing and heard on 08.08.2006,
29.08.2006, 13.09.2006, 27.09.2006, 12.10.2006, 07.11.2006, 16.11.2006, 28.11.2006
and finally on 12.12.2006. On conclusion of the arguments on 12.12.2006, the parties
were directed to file written submissions. Apart from the Respondent No.-3 the
National Thermal Power Corporation (NTPC), none of the other parties have filed their
written submissions. Based on the points raised in the Appeal / Arguments made by the
learned counsel for the Appellart against the order of the Ministry of Environment &
Forests granting Environmental Clearance to  the National Thermal Power Corporation
for setting up of Loharinag- Pala Hydroelectric Power Project 600 (4x150) MW in
Uttarkashi District of Uttaranchal, the various submissions are considered in

succeeding paragraphs.

(6) The First contention o the Counsel for the Appellants is that the Public
Hearing conducted by the Respondent No. 2 was totally illegal, as there was no
meaningful participation in the absence of adequate information (o them.

6.1 Referring to his rejoinder to the replies filed by the Respondents, the learned
counsel for. the Appellants arguzd that the notice for the public hearing scheduled on
30" July 2004 was not properly given to the villagers and the Gram Pradhans were not
informed. They were not able 1o contribute through meaningful participation, as they
were not provided access to the relevant documents, like Environment Impact
Assessment Report and Envirorment Management Plan. They have ﬁlrlhér stated that
the public hearing was conducted on the basis of incomplete and inadequate EIA. The
Public Hearing was thus, in violation of the provisions of the EIA Notification of 1994.
On 09.08.2004 Gram Panchayais and the people of the affected villages, wrote a letter
to D.M. Uttarkashi asking him to direct NTPC to provide all information to villagers.
The Gram Panchayat and people of the affected villages of the Project area submitted a
letter on 03.09.2004 to the Chairman of the Public Hearing of the Project statiﬁg that
the Public Hearing was carried out in contravention of the established Law and

Procedure.

6.2  The learned counsel for the Respondent No. 2 i.e. Uttaranchal State Pollution

Control Board argued that the District Collector constituted a panel comprising of 6
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Govt. Officials, 3 Public Represeniatives, | Social Worker and 2 Senior citizens of the
area and public notice was issued vy this Respondent in two local news papers (Hindi)
having state wise circulation viz., the Dainik Jagran on 30.06.04 and the Amar Ujala on
01.07.2004, fixing the public hearing at 11.00 AM of 30.07.2004 at Tchsil Headquarter,
Bhatwari, Ultarkashi, which was the nearest suitable place from the project site and
the objections were invited from the general public within 30 days of its publication.
The Executive Summary of the Environmental Impact Assessmeint of the Project, both
in Hindi and English languages, werc kept at the offices of this Respondent at
Dehradun; Office of the Distrist Collector, Uttarkashi; Secretary (Environment},
Government of Uttaranchal, Dehradun; District Industrics Centre, Uttarkashi, Office of
the Sub-Divisional Magistrate, Bhatwari and Zila Panchayat, Uttarkashi. The Public
Hearing was conducted under the Chairmanship of District Collector, Uttarkashi. List
of the Participants is given in the Proceeding itself. During Public Hearing certain
objcctions were raised and suggestions made by the participants were considered and
incorporated in the proceedings as is cvident from Annexure — 3 of the reply of this
Respondent.

6.3 The Learned Senior Counsel appearing for Respondent No. 3 (NTPC) has also
supported the above averments of Respondent No. 2. The Representative of
Respondent No. 1, Dr. S Bhowauik, has stated that the allegation of the Appellants is
not correct, the process of conducting the Public Hearing was examined by MoLF and
it was found that the Public lcaring was conducted as per the provision of the
notification  dated  27.01.1994 ol MoEF and subsequent amendments, under

Environment (Protection) Act, 1¢86.

6.4  The relevant provisions of the Notification No. 5.0 60 (F) dated 27.01.199%4
were perused by this Authority.  For the proper examination of the case the relevant
paras of the Schedule 1V to this notification i.e. para (2) (i) & (ii), para (3), and para (4)

are reproduced below:

“Para-(2) Notice of Public Hea'ing:

(i) The State Pollution Control Board shall cause a notice for environmental Public
Hearing which shall be published in at least two newspapers, widely circulated in the
region around the project, one of which shall be in the vernacular language of the
tocality concerned.  State Pollution Control Board shall mention the date, time and
place of Public Hearing and suggestions, vicws, comments and objections of the public
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shall be invited within thirty davs from the date of publication of the notification.

(i) All person including bonafide residents, environmental groups and others located
at the project site / sites of disp.acement / sites likely to be affected can participate in
the Public Hearing. They can also make oral / written suggestions to the State Pollution
Control Board.

Para (3). Composition of public hearing panel: The composition of the Public Hearing
Panel may consist of the following, namely: -

(i) Representalive of State Pollution Control Board:
(ii) District Colleetor or his nominee;
(iif)  Representative o Department of the State Government dealing with the

sulzject;
{iv)  Representative o) Depariment of the State Government dealing with the
Environment:

(v} Not more than threc representatives of the local bodies such as
Municipalities or Panchayats;

(vi)  Not more than thrze senior citizens of the arca nominated by the District
Collector.

Para (4) Access to the Ixecutive Summary and Environmental Impact
Assessment Report: - The concerned persons shall be provided access to the Executive
Summary of the Project at the following places namely: -

(1) District Collector Office;

(i) District Industry Centre; }

(i) . In the Officc of the Chief Executive Officers of Zila Parishad or
Commissioner of the Municipal Corporation / Local Body as the case
may be; -

(iv)  In the head office of the concerned State Pollution Control Board and its
concerned Regional Office;

(v) In the concerned Department of the State Government dealing with the
subject of envirorment.”

6.5  From the list of participants attached to the proceedings of Public Hearing dated

30.07.2004, it is evident that the Appellant Nos. 2 and 3 also participated in the Public

Hearing.

6.6  We have carefully considered the submissions made by the Learned Counsels
on the above points and after exemining the documents submitted before the Authority,
we have come to the conclusion that the Respondent No.2 has given notices through
two News Paper publications, in vernacular language, specifying date, time and place
of Public Hearing, informing them that the required documents were placed at requisite
places and inviting their suggesticns both oral and in writing. The suggestions received -

Céf‘
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