BEFORE THE NATIONAL ENVIRONMENT APPELLATE AUTHORITY
NEW DELHI!

DATED THE 28

™ AUGUST, 2009

APPTAL NO. 29/2009

CORAM :

HON’BLE MENMBER DR, LV, MANIVANNAN
HOMN'BLE MEMBER SHRIJ.C. KALA

BETWEENM :

rafulla Samanira,
Premderzt, Lok Shalkti Abhivan,

QOrissa Unit,
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Ministry of Environment and Forssts,

Through the Secretary,
Government of India,

Paryavaran Bhavan, C.G.0 Complex,

Lodhi Road, New Delhi —

110 003,

The Orissa Poliution Control Board,

Through the Member Secratary
Prebesh Bhawan, A/ 118, Nilkh
Rhubaneswar — 12, Orissa.

M/s. Vedanta Alumina Linited,
No0.232, Soliiaire Corporac Park,
Andheri — Ghatkopar Link Road,
Chakala, Andberi (East),
Murnbal — 400 093.

Counsel] for Appellant
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Counsel for Ruspmdem (s}

Respondent -

1 (MoET;

Respondent -2
(Crissa Pollution Control Board )

ari Magar

Dr. P.B. Rastogi, Trrecter, MoEF

Shri JR. Das, Advocaie

Shri P.P Nayale, Advocaie |
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Respondent — 3 : Dr. AM Singhvi, Sr. Advocate
(M/s. Vedanta Alumina Ltd.) Shri P.C. Sen, Advocate
Shri Pallar Kumar, Advocate

ORDER
This is an Appeal filed under Section 11(1) of the National E: vironment
Appellate Authority Act, 1997 against Environmental Clearance O ler No. J-
11011/144/2006-1A.1H1) dated 07.03.2007 of Ministry of Environnent and
Forests (MoET) for setting up of Alumina Smelter Plant based on pre-baked
technology at Village Bhurkarrunda / Brundamal, District Jharsuguda Orissa

by M/s. Vedanta Alumina Ltd.,

2. The Appeal of the App:llant was dismissed by this Authority vide order
dated 29.01.2008 in Appeal No. 4/2007 on the ground that the Appellant was
not qualified to file Appeal under clause (a) of the Section 11(2) of the NEAA
Act, 1997. The above namer Appellant challenged the above order passed in
Appeal No. 4/2007 before the Hon'vle High Court of Delhi in Writ Petition
(Civil) Ne. 3216 of 2008  The High Court of Delhi vide order dated
06.05.2009 has aliowed the wit petition and directed the Authority to entertain
and disposs of the petitioner’s Appeal, in accordance with law. As per the order
of the High Court of Delhi, the Appellant moved an application belore the
Authority on 13.05.2009 for hearing the Appeal.  Accordingly, the Authority
entertained the Appeal for hearing on merit and renumbered the case as Appeal
No. 26/2009. The Appeal was taken ug for hearing on 10.07.2008, 11.08.2008
13, 08.2008 and finally on 24.03.2008. Both the parties were heard and reserved

the case for judgment.




3. Grounds of Appeal and prayer :

The Appeliants have filed i2e Appeal on the following grounds :

(OS]
[

(iy Gross violation of Environment (Protection) Act, 1986 on the part
of the company by starting construction work before obtaining

Environmental Clearece;

(i) Selection of the site or the Project has violated the environmenial

norms;

(il Claim of “no forest at the site” in the Environmental Clearance

order is incorrect and mis-leading:

does not invelve elephant corridor is

{iv) Mention that the pr

not true;
(v) Health impact assess:nent of the project has not been done;

(v Mo nroper management iant for solid waste has been found in the
. T J ¢ ) by

HIiA Process;
+

(vii) The BiA uses errongous alr poliutant ermnission factors;

ne impact of Project on the
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(ix) Study on migratory birds was carried out during April an

inappropriate season or migratory birds;

(x) Improper selection of monitoring station for collection of base line

|

data; ' ~

)



(xi) Drawing of water from Hirakud Reservoir will have adverse impact

on the reservoir; and

(xii)} The land less tribal people will be deprived of their livelihood due to

proposed project;

32 Based on the above groands, the Appellant has made the following

prayers:

(1) Grant an immediate stay on the Fnvironmental Clearance granted by
the Respodnent-1 vide Environmental Clearance Order dated

7.03.2007,

{2y Quash the Environmental Clearance granted by the Respodneni-1

vide Clearance order ¢ated 07.03.2007;

(3) Direct that an Independent Commitiee / Commission be set up in
order to verify the ground situation specifically with respeet to the air
poliution and elephart corridors in the area as well as the flora ang

fauna; and

(4} To direct action against the Project Proponent for providing wrong

{F

and false information.

4. The following issues arise from the documents/affidavits filed, and the

arguments put forward, by the sarned counsels for the parties to the Appeal:
(1} Whether the Public Hearing conducted by the Respondent-2 is valid?

(2) Whether Environmert Impact Assessment (EL4) Report prepared for

the Project is faulty?




(3) Whether the Environmental Clearance granted by Respondent-1 based

on the abeve EIA Repot is in order?

The above issues are taken up for detailed examination in succeeding

paragraphs.

5. The First Issue taken up for examination is whether the Public

Hearing conducted by the Respondent-2 is valid.

5.1 The Appellant has argusd that the Public hearing conducted by
Respondent-2 on 09" December 2005 by Orissa State Pollution Contrel Board
{Respondent-2) is subjudice, as it is against the recommendation of Central

317

Empowered Committee (CEC) to Hon'ble Supreme Court in respect of a case

pending in Supreme Court and it is defective in nature. He has put Torward the

following points to reinforce his crguments:-

(i}  The Public Hearing was held on 9™ December 2005 for the proposed

Aluminium Smelier Plant at Bhukamunda /Brundamal, Jharsuguda

at Orissa which will receive alumina from Alumina Refinery at

-
oY

Lanjigarh, Kalhandi District of Orissa. The CEC has su
recommendation to Supreme Courl that Niyamgiri Mouniain should
not be mined for baute and that the EC order issued for alumina

ublic Hearing for an Aluminium

]

refinery be withdravin, Taus
Smelter for which raw material is planned to be drawn from the
Lanjigrah refinery is completely contingeni on the recommendation
of CEC on the Lanjigarh Alumina Reinery and the matier is

therefore subjudice,




(i)

(ifi)

Even though the conduct of Public Hearing originally fixed on 20the

October, 2005 was rostponed in response to letter of the Appellant,

Respondent-2 has again fixed the Public Hearing on o™ December
2005 at the Town Hzll of Jharsuguda;

A large number of people from the Bhukamunda and Brundamal

village have strongly protested against the installation of smelter

plant.

They have raised the following 1ssues before the Public

Hearing Panel:

-

a)

b}

The River Bheden is only 200 mtirs away from the proposed
plant site anc. this project will cause water pollution in the
river and also the svater in Hirakud Reservoir, which is a good

nabitat of migratory birds and many aquatic flora and fauna;

There are many iron industries including the Bhusan Steel
Tadustry with n 10 km radious of the proposed project. Due to
these units, the pollution level of this area is high, and the
people of this area have suffered from many dissases. The
day temperaiure of this area is more than 50° C during
summer and the proposed project will worsen the situaiion;

and

The project has destroyed many forests areas and it has caused

threat to the wild life and mostly to the elephants of the area.

57 The Orissa State Pollution Control Board (Respondent-2) bad dznied the

above allegation and explained in the following manner:

(i)

The objective of the Public Hearing is to get the suggestions,

views, comments and objections if any of all persons including

- 1
A




(i)

honafide residents, environment groups and others lecated at
project site / sites of displacements / site likely to be attered. Jtis
therefore, clear fror. this that two projects located at a distance ot
240 Km from each other will require two separate Public hearing
since the persons ir:luding bonafide residents and persons located
at the Project site / sites of displacement /site likely to be altered
will be different. The environmental impact of two different types
of projects like Alunina Smelter and Alumina Refinery which are
located 240 Km awav from each other will also be different from

each other.

The Respondent-2 has received the request of the Appellant 1o
cancel the Public Hearing fixed on n 20" October, 2005, At the
same time the Projzct Proponent also submitted another project
proposal modifying the original proposal. In the modification
proposal they added five unils of captive power plant of 135 MW
each. Since the orizinal mroject was modified and the E1A Report
was also modified according!ly to include the environmenial impact

.y <

of the smelter az woil as the cantive power plant, the Fespo ndent-2
7 i

s I Tl s drn mada i o T i for the smelter
cancelled the first notice made for 2 Public Hearing for the smelter

plant only, This was done by the Board 50 that the people can be
informed of the madification made by the project proponent. The
postponement of the Public Hearing was not done in response {o

the letter of the Apretlant.

in absence of any direction forder from the Supreme Court of India
or the CEC to the Respondent-2 it was thought approoriaie o

conduct the Pubiic Hearing as per the provision of EiA












































































